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(i) 
STATEMENT OF QUESTIONS PRESENTED 
This appeal raises the following questions: 

1) Whether the language in 50 U.S.C. 783(b), ". . . classified by the 
President (or by the head of any such department, agency, or cor- 
poration with the approval of the President). . .'' would include docu- 
ments classified by an Ambassador or his subordinates. 

2) Whether the language in 50 U.S.C. 783(b), "... unless... 
specifically authorized by the President, or by the head of the depart- 
ment, agency, or corporation. . .'' would include authorization by an 
Ambassador. 

3) Whether statements from the appellant obtained during ja ten-hour secret 
interrogation in Germany by a security officer, culminating a two- 
months investigation of appellant, were voluntary. 

4) Whether these statements should have been excluded for failure to take 


appellant before a committing magistrate without "unnecessary delay" 


in violation of Rule 5(a) of the Federal Rules of Criminal Procedure, 


the appellant not having been taken before a magistrate for six days. 

5) Whether statements obtained from the appellant during |a three-day 
secret interrogation by the F.B.I. in Washington while appellant was 
held in detention by security officers of the State Department and agents 
of the F.B.I. should have been excluded as being a Al varnuation of the 
earlier illegal statements in Germany and for failure to take appellant 
before a committing magistrate ''without unnecessary delay," in 
violation of Rule 5(a) of the Federal Rules of Criminal Procedure. 

6) Whether, in the absence of any substantial evidence, direct or circum- 
stantial, that the appellant had communicated information to foreign 
representatives, to corroborate the statements of the|appellant, the 


prosecution had sustained its burden of establishing the corpus delicti. 


7) Whether the Court should have granted a new trial when, at an ad- 


ministrative hearing to determine whether appellant should be sepa- 
rated from the Department of State, it was revealed for the first 
time that formal criminal charges were made against appellant in a 
telegram to the Secretary of State from Warsaw on April 7, 1961, 
two months before appellant was subjected to a 10 -hour interroga- 
tion by a security officer who represented in his testimony at the trial 
that his interrogation was to determine appellant's fitness to serve as 
a foreign service officer, rather than as part of a criminal investiga- 


tion. 


Jurisdictional Statement 
Statement of the Case 
Statutes Involved 


Statement of Points 
Summary of Argument 
Argument 


I. The statute alleged to have been violated is inapplicable 
since the documents involved were not "classified by 
the President (or by the head of any such department, 
agency, or corporation with the approval of the President ) 
as affecting the security of the United States..." | 


The statements obtained from the appellant by a security 
officer of the State Department are inadmissible because 
involuntary, and the subsequent statements obtained |by 

the F.B.I, are inadmissible as being a continuation of 
the earlier statements. 


| 

The statements obtained from the appellant by the security 
officer are inadmissible because of failure to take appellant 
before a committing magistrate without unnecessary) delay. 


The statements obtained from the appellant by the F.B.1. 
are madmissible because obtained during a three-day 
period while appellant was being detained by security 
officers of the State Department and agents of the F,B.I. 


The prosecution failed to present corroborating evidence 
sufficient to establish the corpus delicti. 


The Trial Court erred in refusing to grant a new trial 
when, subsequent to the trial, it was disclosed for the first 
time that on April 7, 1961, two months before the first 
statements were obtained from appellant formal criminal 
charges were made against him. 


Conclusion 
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JURISDICTIONAL STATEMENT 


On July 20, 1961, a four-court indictment was returned against 


the appellant charging him in three counts with communicating classified 


information to representatives of the Polish Government, in violation of 

50 U.S.C. 783 (b), and in a fourth count wth removing a document on 

file at the Warsaw Embassy, in violation of 18 U.S.C. |2071(J.A. 1-3 ). 
The trial, before the Honorable Leonard P. Walsh, commenced 


October 3, 1961. On October 27, 1961, the jury returned a verdict 


of guilty on the first three counts and not guilty on the fourth count (J.A. 6 ). 
A motion to set aside the verdict and to grant a new trial was denied on 
November 9, 1961: (J.A. 7 ) and on the same day appellant was sentenced 
to 30 years imprisonment, 10 years oneach count (J.A. 7 ). An appeal 
was filed November 20, 1961 (J.A. 7). On March 14, 1962, a 

motion for a new trial on the ground of newly-discovered evidence was 


denied (J.A. 58).' On March 16, 1961, an appeal from the denial of the 


motion was filed (J.A. ). On April’ 9 , 1962, an order was granted 


by the Court of Appeals consolidating the two appeals 


The jurisdiction of this Court rests on 28 U.S.C. 1291. 


STATEMENT OF THE CASE 

On July 20, 1961, the Grand Jury handed down a four-count in- 
dictment charging the appellant in three counts with communicating to rep- 
resentatives of the Polish Government information in documents classified 
under the authority of the President of the United States and the Secretary 
of State as affecting the security of the United States ; adeelys Foreign 
Service Despatch #344, "An Examimtion of United States Policy toward 
Poland during the Past Four Years,'' Foreign Service Despatch #518, 
"Estimate of Effectiveness of Polish Armed Forces," ahd Foreign Service 
Despatch #444, "Joint Weaka No. 8,'' the disclosure of such information 
not having been specifically authorized by the President of the United States 
or the Secretary of State, all in violation of 50 U.S.C. | 783 (b). The 
fourth count charged appellant with unlawfully removing from the United 
States Embassy at Warsaw Foreign Service Despatch No. 344, in violation 
of 18 U.S.C. 2071. Each count contained an identical allegation that the 
appellant was found in the District of Columbia on June 13, 1961, and 
then and there first apprehended by the F.B.I. (J.A. 143) : 

This case may properly be said to begin on April |7, 1961, whena 
telegram was sent to the Secretary of State from the Embassy at Warsaw 
reading as follows: | 

Information received yesterday alleging Scarbe|ck furnished 
information and documents to Polish secret police; Scarbeck also 
alleged to be keeping Polish mistress who is a Polish agent. 

Scarbeck may be meeting his alleged mistress on his present 

leave to Germany. Investigation continues at Wargaw (J.A. 13). 

Testimony at the trial, which began October 3, 1961, showed that 
the investigation consisted of placing the appellant under|surveillance 


| 
(Tr 347) in Warsaw and in Germany by both American and German agents 


| 
(Tr 347, 350); the installation of a microphone in appellant's office by 
| 


electronics engineers (Tr 1354) and checking appellant's mail (Tr 555). 


Sometime in May, a telegram was sent from Washington|to the appellant 


in Warsaw (Tr 309) ordering him to report to the American Embassy in 
Bonn, Germany on June 5, 1961, ostensibly for the purpose of attending 
a 5-day conference of the Foreign Buildings Administration, but actually 
under a "pretext" devised by Mr. Kenneth C. Knauf, security officer of 
the State Department in charge in Germany (Tr 358). 

On June 5,'1961 at 5:40 a.m. appellant was observed by sur- 
veillance agents in Frankfurt taking a train to Bonn (Tr 633). Upon re- 
porting to the Embassy in Bonn at about 9:00 a.m., appellant was taken 
“ynder control (Tr 384) by James Farber, Knauf's assistant (Tr 633) 
who represented himself to appellant as an administrative rather than a 
security officer (Tr 623). On the representation that the meetings for 
which appellant had been ordered to report to Bonn had been switched to 
Frankfurt (Tr 611), appellant was brought to Frankfurt by Farber 
(Tr 606) and taken to an office on the third floor of a building in a resi- 
dential area which had been converted to offices for use of the American 
Consulate, where he was turned over to Knauf at about 1:00 p.m. (Tr 657). 

During the next 10 hours, appellant was secretly questioned by 
Knauf concerning the information contained in the telegram to the Secretary 
of State dated April 7, 1961 (Tr 298-592). By the admitted use of 
“moral pressures" of Knauf (Tr 427), an oral statement was obtained 
from appellant which was then reduced to writing (Tr 591) (J.A..23-27). 
The interrogation was secretly recorded, pursuant to arrangements pre- 
viously made to have two civilian electronics experts. come from Bonn to 


Frankfurt to install a microphone in the interrogation room (Tr 1327) 


and recording and listening equipment in the adjoining room (Tr 1328). 


In addition, two "'G.I1.'s'" were brought down for intelligence and ''pro- 
tection'' purposes (Tr 1331) and Mr. Thomas Gray, an officer at the 
consulate and Farber participated in monitoring the recording being 


made and performed other related duties (Tr 1331). A marine guard's 


presence was also made known to appellant (Tr 1366). 
On the morning that appellant reported to the Embassy in Bonn, 

Miss Ursula Discher, the person described in the telegram of April 7, 

1961, asthe ''Polish mistress who is a Polish Agent'’ was picked up by 

the German police at the request of American authorities and taken to 

the police presidium in Frankfurt for interrogation (TR| 465). At ap- 

proximately the same time, Mr. Fredrick Cordes, a German police 

officer and a friend of the appellant who had helped obtain a German visa 

for Miss Discher at appellant's request, was taken by German police 

authorities, also at the request of American authorities, for questioning 

as to his knowledge of the activities of the appellant and |Miss Discher 

(Tr 363). At about 11:00p.m., immediately following the completion 

of the interrogation of appellant and after Knauf had been ordered by 

Mr. Boswell, the head of the Security Office in Washington, to bring 

appellant to Washington (Tr 488) appellant was taken by Knauf and 

Farber to the apartment where Knauf had stayed the night before for 

Knauf to pick up his personal belongings (Tr 693). From the apart- 

ment, appellant was driven by the two security officers |to the home of 

Knauf in Bonn, about 100 miles away: there they arrived about 3:00a.m. 

on June 6th (Tr 699). At 4:45 a.m. Farber drove Knauf and appellant 

to the airport passing Dusseldorf where Mrs. Scarbeckiand the three 

children of appellant were staying (Tr 700) without stopping, although 

appellant had his PX card and money which he wanted |to give to his 

wife (Tr 704). 
They arrived at the airport at 7: 00 a.m. (Tr 702), and Knauf 


and appellant left at about 9:00 a.m. ona plane for the United States 


which arrived in New York at about 1:45 p.m. on June 6th (Tr 1132). 


On arrival of the plane at Idlewild Airport, appellant and Knauf were 


met by prearrangement by a security officer of the State Department 


who got Knauf and appellant cleared through customs without delay and the 
immigration authorities to waive their requirement for immunization 

(Tr 1135). Atthis time, appellant's passport was taken away from him 
and retained by Knauf (Tr 1137) who later turned it over to Mr. Charles 
Lyons, his superior in Washington (Tr 782-4). The security officer 
took them in a taxi-cab to another part of the airport where Knauf and 
appellant embarked for Washington (Tr 1137). 

Knauf and appellant were met at the airport in Washington by a 
security man who drove them to the State Department (Tr 1139) where 
they were taken to'the office of Mr. Charles Lyons, Assistant Chief of 
the Bureau of Security (Tr 1140), aformer F.B.I. agent for 14 years 
before coming to the Department (Tr 726). Lyons said that he had 
tried hard to get decent accommodations for them in Washington but he 
had to take the Letterman Motel two blocks away (Tr 744), owned and 
operated by a former Deputy Chief of Police in charge of the vice squad 
while Lyons was inthe F.B.I. (Tr 745). Lyons instructed a security 
officer named Schwartz to take appellant to the motel (Tr 1142) over 
appellant's protest that he could find the way himself (Tr 1142-3). 
Schwartz led appellant into a suite of rooms on the second floor of Letter- 
man's. The suite consisted of a corridor to which entrance was obtained 
through a private door with a lock, and two bedrooms each with its own 
lock, separated by a bathroom. There was no telephone (Tr 1147). 
Schwartz remained with appellant until Knauf came (Tr 1153). The next 
morning, Knauf took appellant to Lyons office and Lyons questioned 
appellant about his statement to Knauf in Germany (Tr 1156). At the end 
of this interrogation Knauf took appellant to lunch in the building (Tr 1156). 
Upon their return, Lyons took appellant to Room 6811 where two F. B.1. 


men were waiting for them (Tr 1160). One of them, Patrick Rice, 


questioned appellant until about 8:00 p.m. and obtained a signed 


statement from appellant. At about 10 minutes before |8:00, Rice 
called Lyons on the telephone and asked for someone to come to get 
appellant, over appellant's protest that it was not necessary (Tr 1166). 
Knauf came up, took appellant back to Lyons' office, and then took 
appellant to Letterman's and stayed with appellant all that evening 

(Tr 1167). The next day Knauf took appellant back to Room 6811 

(Tr 1168). Shortly before lunch time, Rice called Lyons to take 
appellant to lunch and Knauf came up, took appellant to |lunch, and then 
took appellant back to Room 6811 (Tr 1170). Appellant was questioned 
again that afternoon, another written statement was obtained from him, 
and Rice called to Lyons' office for someone to get appdllant; Knauf 
came and took appellant back to Letterman's staying with him all eve- 
ning (Tr 1171). It was indicated to appellant that it would be best not 
to try to get in touch with any of his friends in Washington until the 
whole thing was cleared up, (Tr 1172). The following day, Friday, 
Knauf took appellant to Room 6811 and the questioning resumed (Tr1172). 
Appellant was shown various documents from Warsaw and signed a state- 
ment after which he was turned over to Knauf to take him to lunch 

(Tr 1163). In the afternoon, appellant was brought back to Room 6811 
and then taken by the two F.B.1. agénts to the F.B.1.) building for a 


lie-detector test, with appellant's consent (Tr 1173). Rice left 


| 
appellant with the F.B.I. agent who conducted the test and returned at 


about 6:00 p.m. when he took appellant back to the Sjate Department 
and put him in Lyons' office (Tr 1175). Knauf and Schwartz were 
waiting for appellant in Lyons' office and took appellant back to Letter- 
man's and Knauf stayed with him all evening. Im the morning, Schwartz 
came back to the motel to be with appellant, and to relieve Knauf who 
left (Tr 1177). Schwartz was under instructions to stay with appellant 


(Tr 1033). Schwartz periodically called his office for jinstructions 


(Tr 1177-78). Schwartz took appellart for a walk andj upon their 
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return, a representative from the State Department handed appellant a 
note signed by the Secretary notifying him of his suspension and in- 
structed him to report Monday at the State Department. Schwartz left 
appellant at that time (Tr 1179). From his arrival on June 6th until 
June 13th, 1961, when he "was found within the District of Columbia 
and then and there first apprehended by special agents of the F.B.I., nd 
appellant was under "surveillance" by the F.B.I. (Tr 900, 917, 926, 
928, 1182) Knauf'stayed at Letterman's until Monday, June 12th, 
when he returned to Germany alone (Tr 1180). Monday, appellant re- 
ported to the Department and was told to come back at 3:30 p.m. ; 
then appellant was told to report at 9:40 the next morning and to con- 
tinue to report at 9:40 until further notice (Tr 1184). On Tuesday 
morning, June 13th at 9:25 while appellant was on his way to the 
Department, Rice, who had been instructed the previous day to "appre- 
hend" appellant the following morning, got out of a car, read a paper to 
him and said, "Now you knew this was coming, didn't you?" (Tr 1187) 
and took appellant to the F.B.I, building and then to the United States 
Commissioner (Tr 932) where he was charged with a single offense 
of disclosing information from the Ambassador's Despatch 344 (Tr 1194). 
From there appellant was taken to the D.C. Jail where that evening, 
at his request, he was visited by Rice and another agent (Tr 1197) and 
subsequently visited by them on the 4th and 15th obtaining more de- 
tails (Tr 835). Appellant was not shown any documents during his 
time in jail (Tr 1833). 

At the trial, the first witness for the government was Jacob Beam 
who testified that he was Ambassador in Warsaw during the period of 
January 1, 1961 through May 30, 1961 (Tr 15); that he prepared 


Foreign Service Despatch No. 344 (J.A. ) and classified it "secret" 


1 Quoted language from indictment. 


ll 


pursuant to the authority of the Foreign Service regulatigns which are 
based on Presidential Executive Order 10501 as amended by E.O. 109011 
(Tr 18, 21). Despatch No. 518 was prepared by three Service 
attaches in the Embassy and that he had certified their classification 


of "secret" (T 25). Foreign Service Despatch No. 444 had been 


classified "confidential" by persons in the Embassy and that he had 


certified the classification (T 27). On cross examination, Ambassador 
Beam stated that the reason he classified Despatch 344/''secret' was 
that he considered it a sensitive evaluation. The Court Sustained an 
objection to further questioning by defense counsel as to|the classifica- 
tion of those documents (Tr 41-50) and prevented questioning as to 
document 518 (Tr 50-53). 
Miss Charlotte McAuliffe testified that she was a secretary 
assigned to the Embassy at Warsaw from April, 1959 until July, 1961 
(Tr 55-56). She had occasion to go into the file room where a corre- 
spondence file was kept for officers to familiarize themselves with in- 
coming material from Washington and outgoing material (Tr 58). She 
had seen appellant in the file room for the first time thel early part of 
1961 and she saw him there subsequently perhaps 5 or 6 additional 
times (Tr 59). On cross-examination, Miss McAuliffe stated that any 
of the officers read in the reading file. Appellant was authorized to read 
in the file without limitation and she did not know what ih particular 
appellant was reading (Tr 60). 
Master Sergeant Renald Cardin testified that he was communications 
supply officer in Warsaw (Tr 62). He had occasion to| go in the file room 
practically hourly and daily and he saw the appellant twice at the reading 
desk between January and June, 1961 (Tr 63); but never before 
January 1, 1961 (Tr 64). On cross-examination, Sergeant Cardin stated 


that he did not know whether all officers had access to the reading file, but 
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it would not be unusual to see an officer reading there (Tr 64-65). 
Miss N. Phyllis Jokel testified that she was Records Clerk in 
Warsaw and maintained the Embassy files including the reading file for 
the convenience of officers (Tr 67). The reading file was kept on her 
desk and she observed the appellant come in frequently to pull things out 
of the files in connection with his work and also to read in the reading 


file. Appellant began to make regular visits to the reading file in 


January, 1961 <>. the reading file containing telegrams and outgoing 


airgrams and dispatches (Tr 68-69). She had three conversations 

with appellant concerning Despatch No. 344 (Tr 70). On cross- 
examination, Miss Jokel stated that the reading file was available for 
officers to read what was going on and that all officers, including 
appellant, were expected to read the file. With respect to Despatch 

No. 344, all foreign service officers, including appellant, were expected 
to read it and appellant had told her the Ambassador had instructed all 
members of the staff to read it so that they could discuss it intelligently 
with one another (Tr 72). 

Mr. Victor Dikeos testified that he was security officer in Warsaw 
and in charge of the Marine Security Guard (Tr 78). He identified 
various log books kept in order to account for classified material (Tr 89) 
and an in-and-out record for after hours (Tr 93). 

Miss Dorothy Cwynar testified that she was a Clerk at the Embassy 
and identified Despatch No. 344. Appellant had told her he had left the 
despatch with the Marine Guard (Tr 147) from whom she retrieved it 
and turned it over to her superior (Tr 149). 

Mr. Friedrick Cordes testified that he worked for the Police De- 
partment in Frankfurt on Main, Germany. He first met appellant in 1945. 
Sometime in February or March, 1961 appellant asked him to assist in 


returning a woman of German descent to Germany, one Urszula Discher 
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(Tr 164). A telegram falsely stating that her brother was seriously ill 


together with 300 marks was sent to Miss Discher in Warsaw. He had 


obtained the money from appellant (Tr 166). He met Miss Discher on 
her arrival in Frankfurt on April 5th (Tr 168). Appellant came to 
Frankfurt on April 13th (Tr 169), met Miss Discher who was seriously 
ill, and took her to a doctor (Tr 170). He was told by appellant that he 
was being followed and tried to determine from German|and American 
authorities who was responsible, but he was unsuccessful (Tr 172). 
Appellant left some time in May and he had not seen him since (Tr 173). 
Miss Urszula Discher testified that she was born in Galicia, 
Poland. She first met appellant on September 4, 1959 in Warsaw 
(Tr 158). She saw appellant almost daily after she moved to an apart- 
ment in April, 1960 (Tr 191). On December 22, 1960, they were 
visited by police who found them ina compromising situation (Tr 191), 
taking pictures of them in the bedroom and accusing hey of prostitution 
(Tr 194). She was taken to the police station and questioned why she 
was friendly with a foreigner (Tr 196); they threatened to charge her 
with illegal residence, expell her from Warsaw, and charged her with 
prostitution and dealing on the black market (Tr 199). | When she re- 
turned to the apartment from jail appellant was there (Tr 208). Sub- 
sequently they discussed the incident and appellant told/her that he was 
being blackmailed by members of the militia named Zbigniew and George. 
She never met these men personally (Tr 218). 
On April 4, 1961, she left Poland and went to Frankfurt (Tr 222) 
having obtained a passport that had been taken care of by appellant. She 
saw a Mr. Jaworski there. Appellant paid for her transportation to 
Germany and her doctor's bill there (Tr 222). She saw appellant on 
June 4th and 5th and spoke to him on June 5th on the telephone. She 


had been questioned by American police and appellant called her in the 


evening to tell her to tell all she knew about the situation in Poland (Tr 226). 
On cross-examination, she stated that the men who came into the apart- 
ment on December 22nd did not say they were from the U.B. (secret 
police) (Tr 267); that appellant did not go into the building when she ob- 
tained the passport (Tr 272-73). 

Major Frank S. Tarbell testified that he was Assistant Army 
Attache in the Embassy at Warsaw. During the last week in March, 1961, 
he sought the appellant out at the file room in the Embassy reserved for 
Embassy officers to read. Appellant brought up the subject of the National 
War College visit the previous week (Tr 278) and mentioned he had to 
write a document in connection with the visit (Tr 280). On cross exam- 
ination, Tarbell stated that each Embassy official, including appellant, 
was supposed to read the reading file once a week (Tr 281). 


The substance of the testimony of Mr. Kenneth Knauf, Security 


Officer in Bonn, Germany who obtained statements from appellant in 


Frankfurt, Germany, and who brought appellant to Washington and attended 
him while appellant was being held for questioning by the F.B.I., has 
been summarized in the recitation of the case previously set forth. His 
testimony may be found in the transcript at pp. 288 - 601, 1296-1512, and 
1526 - 1638. 

Mr. James P. Farber, a security officer in Bonn, Germany, 
assisted in taking appellant under control and participated in the incidents 
involving appellant in Germany. He also testified as to the conditions 
under which the secret tape recording of the interrogation of defendant 
was made. His testimony may be found in the transcript at pp. 601 - 707, 
1038-1041, 1638-1684. The highlights of his testimony were also pre- 
viously included in the summary of the case. 

Other witnesses who testified for the government were: 


Mr. Charles W. Lyons, Deputy Chief of the Office of Security, who 
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questioned appellant when he was brought to Washington |and who turned him 
over to the F.B.I. for further interrogation. His testimony may be 

found in the transcript at pp. 710-792, 1684-1719. Mz. Patrick M. Rice, 
special agent with the F.B.J., testified concerning the statements ob- 
tained from appellant during a three-day period of interrogation including the 
tie detector examination by the F.B.I,, and supplied information relating 
to the conditions under which these statements were obtained, the lie de- 
tector test given, the cooperation between the F.B.I, agents and the 
security officers, surveillance over appellant, and the |"'apprehension" of 
appellant on the streets of Washington three days after the statements had 


been obtained. His testimony may be found in the transcript at pp. 793 - 


951, 1735-1837. Mr. Louis Schwartz, Jr. testified he was an assistant 


to Mr. Lyons in the office of security. He testified as to his part in ob- 
taining quarters at Letterman's Motel where the appellant was held 
during his period in Washington and also as to his participation in the 
control of appellant during that time. His testimony may be found in the 
transcript at pp. 954-1034, 1838-1862. 
Mrs. IrvinGScarbeck testified that when her husband had left her 
in Dusseldorf on June 4, 1961 he had arranged to telephone her the 
following evening from Bonn and that the next she heard from appellant 
was at 2:30a.m. the morning of June 6th (Tr 1046)). She testified 
that when she asked appellant at that time whether she could see him be- 
fore he was taken to Washington, he told her it was not possible and 
that appellant did not come to see her or call her befor he was taken 
to the States the following day (Tr 1046). | 
The appellant testified in connection with the motions made to ex- 
clude the statements obtained from him. His testimony may be found in 
the transcript at pp. 1048-1231. 


The case went to the jury on October 24, 1961, The jury during 


their deliberations requested further amplification of the instructions 


given by the Court on the law as it related to confessions and corrobora- 


tion. On October 27, 1961 they returned with a verdict finding 


appellant guilty in the first three counts of the indictment and not guilty 
in the fourth count. 
The subsequent proceedings are related in the jurisdictional 


statement. 
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STATUTES INVOLVED 


50: SuCe 78320 
(b) It shall be unlawful for any officer or employee of the United 


States or of any department or agency thereof, or of any corporation 
the stock of which is owned in whole or in major part by the United 
States or any department or agency thereof; to commurjicate in any 
manner or by any means, to any other person whom suth officer or 
employee knows or has reason to believe to be an agent or repre- 
sentative of any foreign government or an officer or member of any 
Communist organization as defined in paragraph (5) of Section 3 of 


this title, any information of a kind which shall have been classified’ by 
greenest ‘ 


the President (or by the head of any such department, jagency, or cor- 


poration with the approval of the President ), as affecting the security 
of the United States, knowing or having eae to know |that such in- 

formation has been classified, unless such officer or employee shall 
have been specifically authorized by the President, or by the head of 


the department, agency, or corporation by which this officer or em- 


ployee is employed, to make such disclosure of such information. 


Rule 5(a) of the Federal Rules of Criminal Procedure: 
(a) Appearance before the Commissioner 
An officer making an arrest under a warrant issued upon a com- 
plaint or any person making an arrest without a warrant shall take the 
arrested person without unnecessary delay’ before the nearest available 
commissioner or before any other nearby officer empdwered to commit 
persons charged with offenses against the laws of the United States. 
When a person arrested without a warrant is brought before a com- 


missioner or other officer, a complaint shall be filed forthwith. 
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STATEMENT OF POINTS 


Appellant relies upon the following points : 

1) The Court erred in refusing to consider whether the information alleged 
to have been communicated by the appellant fell within the statute 
alleged to have been violated. 

2) The Court erred in refusing to exclude, as not having been volun- 
tarily made, statements obtained from the appellant by a security 
officer of the State Department in Frankfurt, Germany. 

The Court erred in refusing to exclude statements obtained from the 
appellant by a security officer of the State Department in Frankfurt, 
Germany, while the appellant was held without being taken before a 
committing magistrate or other official "without unnecessary delay, 
as required by Rule 5(a) of the Federal Rules of Criminal Procedure. 
The Court erred in refusing to exclude statements obtained from the 
appellant by agents of the Federal Bureau of Investigation in Washing- 
ton, D.C., while the appellant was being held without having been 


taken before a committing magistrate or other official "without un- 


necessary delay,"' as required by Rule 5(a) of the Federal Rules 


of Criminal Procedure. 

The Court erred in failing to grant a motion for a directed verdict of 
acquittal on the ground that the United States had failed to corroborate 
the alleged confessions and admissions of the defendant and to es- 
tablish the corpus delicti. 

6) The Court erred in refusing to grant a new trial when subsequent to 
the trial it was disclosed for the first time that on April 7, 1961, 
two months before the statement was obtained from appellant, a 
formal communication was addressed to the Secretary of State from 


the Embassy in Warsaw charging appellant with espionage. 


Il. 


1. 
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SUMMARY OF THE ARGUMENT 


The statute alleged to have been violated is inapplicable in this case 
since the documents involved were not "classified by the President 

(or by the head of any such department, agency, or cprporation with 
the approval of the President) as affecting the aecersy of the United 


States... .'! 


| 
The statements obtained from the appellant by a security officer of the 


State Department in Germany are inadmissible penanse involuntary. 
The statements obtained from the appellant by the security officer in 
Germany are inadmissible because of the failure to take appellant 
before a committing magistrate "without unnecessary delay" as re- 
quired by Rule 5(a) of the Federal Rule of Criminal Procedure. 
The statements obtained from the appellant by the F.JB.I. are inad- 
missible because obtained during a three-day period while appellant 
was being illegally detained by security officers of the State Depart- 
ment and agents of the F.B.I. and because these statements were 
a continuation of an earlier involuntary statement obtained by a 
security officer in Germany. 
The prosecution failed to present corroborating eviden¢e to the state- 
ments of appellant sufficient to establish the corpus delicti. 
The Trial Court erred in refusing to grant a new trial when subsequent 
to the trial it was disclosed for the first time that on April 7, 1961, 
two months before the statement was obtained from appellant, a 
formal communication was addressed to the Secretary of State charging 


appellant with espionage. 
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ARGUMENT 
The acts alleged to have been committed by the appellant are not offenses 
within the penal statute under which he was indicted and tried (J.A. ’ 
Tr 14-55) 
The statute the appellant is alleged to have violated is Title 50 U.S.C. 


783 (b) reading as follows: 


(b) It shall be unlawful for any officer or employee of the United 

States or of any department or agency thereof, or of any corporation 
the stock of which is owned in whole or in major part by the United 
States or any department or agency thereof, to communicate in any 
manner or by any means, to any other person whom such officer or 
employee knows or has reason to believe to be an agent or repre- 
sentative of any foreign government or an officer or member of any 
Communist organization as defined in paragraph (5) of Section 3 of 
this title, any information of a kind which shall have been classified by 
the President (or by the head of any such department, agency, or cor- 
poration with the approval of the President) as affecting the security 
of the United States, knowing or having reason to know that such in- 
formation has been classified, unless such officer or employee shall 
have been specifically authorized by the President, or by the head of 
the department, agency, or corporation by which this officer or em- 
ployee is employed, to make such disclosure of such information. 


The evidence presented at the trial disclosed that the information the 
appellant was accused of revealing was classified, not by the President or 
the head of the Department of State as set forth in the statute, but by the 
Ambassador to Poland and his subordinates (Tr 20, 25). 

An ingenzous effort was made in the indictment to fit the statute to the 
facts in this case. Instead of the indictment reciting that the information 
"had been classified by the President or the head of the Department of State," 


in accordance with the statute, the indictment actually reads ''had been 


classified, under the authority of the President of the United States and the 


Secretary of State." It is submitted there is no justification, legal or 
otherwise, for this interpolation in the statute and its obvious distortion, 
except to meet the exigencies of the case. 

The statute also provides that it shall be unlawful for an officer or em- 
ployee of the United States to communicate information classified ''by the 
President (or by the head of any such department, agency, or corporation 


with the approval of the President) as affecting the security of the United 
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States... unless. . . specifically authorized by the President, or by the 
head of the department, agency, or corporation by which this officer or em- 
ployee is employed, to make such disclosure of such information" (emphasis 
supplied). In this respect the government correctly followed the statute, the 
indictment reading, "the disclosure of such information |... not having 
been specifically authorized by the President of the United States or the 
Secretary of State.'"" However, at the trial the government| offered no 
evidence that the disclosure of such information had not been authorized by 


the President of the United States or by the Secretary of State. Instead, the 


Ambassador testified that he had not authorized disclosure (Tr 27 - 28) a 


The trial Court, in apparent recognition of the discrepancy with respect to 
authorization given at the trial between the statute and indictment on the one 
hand, and the testimony, bridged the gap by adding, in his instructions to the 
jury, after the language in the indictment ‘authorized by the President of 
the United States, or the Secretary of State," the words "or designated 
authorized agent thereof," 2 (Tr 2314-15). 
Nor was any evidence offered at the trial that the documents involved 
had been classified "as affecting the security of the United States,'' as 
required by the statute. Efforts by defense counsel to inquire in this 
area were prevented by the trial Court (Tr 49). The appellant has con- 
sistently denied that he gave any information affecting the) security of the 
United States and actually believed he was helping Polish American 
relations. > 
It would appear reasonable to assume that the government recognized 
that the statute as written does not cover information classified by persons 
other than the President or the heads of departments, elias, or 
l When it came to authorizing disclosure of this information for the trial, it 


was, however, recognized that this could not be done by the Ambassador, 
and the Secretary of State himself ordered declassification (Tr 45). 


2 This error of the Court is further considered in the argument on the 
corpus delicti, infra. 


3 In recognition of this, the Court instructed the jury that it would disre- 
gard evidence that the appellant did not intend to hurt the nited States or 
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corporations, as specifically set forth therein. Otherwise, why did they 
find it necessary to add in the indictment the words "under the authority," 
except for the purpose of broadening the scope of the statute to cover the 
facts in this case ? 

On the other hand, if it is the government's contention that the 
language in the statute itself, and not in the indictment, covers the 
offenses alleged to have been committed by the appellant, then it is sub- 
mitted that this interpretation finds support neither in the statute as 
written nor in the intent of Congress in enacting this law. 

The statute states that the information involved shall have been 
classified by the President or by the head of the department, in the in- 
stant case, the department referring to the Department of State. There 
is, of course, no possible question as to whom the statute refers by 
“President. "' Nor should there by any uncertainty as to whom would be 
meant in the statute by the "head" of the Department of State. 

Title 5, U.S.C. 151 specifically defines who is the "head" of the 
Department of State: 


Establishment of Department: There shall be at the seat of 
government an executive department to be known as the Department 


of State and a Secretary of State who shall be the head thereof 
(R.S. Sec. 199). 
The term "“head'' in the statute did not encompass a special meaning 


other than that indicated on its face. In the debate on the bill in which 


this statute was included, Senator Kefauver, after reading Sections 4(a) 


and 4(b) (783(a) and 783(b) of Title 50) aloud, observed: 


Who is the head of the department in charge of the fighting 
in Korea ? I suppose the head of the principal department in 
that connection is the Secretary of Defense. (Congressional 
Record, 8lst Congress, Second Session, p. 

By no stretch of the legal imagination, therefore, can the term 


"head"' be said to include the Ambassador or his subordinates who 


classified the documents involved in the instant case. 
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This statute was included in the Internal Security Act 
Law 873, enacted by Congress into law on September 23 
the President's veto. The law was designed to control and 
activities of Communists within the United States. 

Was it the intention of Congress to include within the 
statute all documents that were classified as affecting the s 


United States no matter by whom ? If this had been the inte’ 


of 1950, Public 


» 1950, over 


impede the 


scope of this 


ecurity of the 


nt, it would 


have involved a simple act of draftsmanship, the deletion of the three words 


"by the head'' from the statute. 


It must be presumed, in accordance with established rules of statu- 


tory construction, that the words 
meaning. 
tempts to do. Nor may an addition to nor substitution be m 
explicit words by the government, 
facts in this case. 


In the same Internal Security Act of 1950, 


tend to permit the delegation of authority, it was explicitly 


"by the head" were intended to have 


They cannot be completely disregarded as the government at- 


ade for these 


("under the authority of'') to suit the 


when Congress did in- 


so stated. 


Section 21(a) of the Act provides that the Secretary of Defense is 


authorized to designate any military commander to promulgate a regu- 


lation or order for the protection or security of various naval facilities. 


There was no similar authorization for delegation contained in Section 4(b) 


of the Act (Section 783(b) of Title 50). 


If the government looks to the words in this statute 


proval of the President" for a mandate to the President to 


with the ap- 


extend the 


scope of 783(b) to cover classifications done by all government employ- 


ees by future executive orders that might be issued, this interpretation 


finds no sanction of the statute. The "approval of the Pre$ident" refers 


to heads of a department, agency, or corporation, and is intended to 


limit the authority to classify under ‘the: statute’ td éniy certainvhesds 
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of a department, agency, or corporation actually those having a 
direct responsibility for national defense or security. 

The Internal Security Act of 1950 did not provide a statutory basis 
for the issuance of E.O. 10501 (18 F.R. 7409) and E.O. 10901 


(18 F.R. 26217). The President's authority to issue executive orders 


involving security antedates the Internal Security Act of 1950 2 


This statute did not give the President a free hand as to what per- 
sons would have authority to classify. When Sections 795 and 797 of 
Title 18 were enacted by Congress, providing that the President was to 
define certain vital military and naval institutions as requiring pro- 
tection against the general dissemination of information relative thereto, 
it was so stated in the statute. When President Truman implemented that 
statute by issuing E.O. 10104, he specifically referred to the statute. 
Section 783(b) contains no similar aithorization to the President to 
expand the scope of the congressional mandate. He can approve cer- 
tain heads of departments, agencies, or corporations. 

The government presented testimony to show that the Ambassa- 
dor's authority to classify documents stemmed from two executive 
orders of the President, E.O. 10501 (18 F.R. 7409) issued Decem- 
ber 15, 1953 and E.O. 10901 (18 F.R. 26217) as implemented by 
internal regulations of the State Department contained in the Foreign 
Service Manual (J.A. ). Neither of these executive orders makes 
reference to the Internal Security Act of 1950 passed by Congress over 
three years earlier.’ Nor did E.O. 10290 (18 F.R. 7049), issued Sep- 


tember 24, 1951, which E.O. 10501 revoked .” 


l under authority of Article Il, Sections 1, 2, 3 of the Constitution, 
setting forth the broad powers of the President. 


2 Neither of these executive orders authorizes "“corporations,'' (in- 
cluded in 783(b)), to classify, limiting authority to departments and 
agencies of the executive branch. E.O. 10290 included government 
corporations operated as instrumentalities of the federal government 
and all government departments and agencies handling "official in- 
formation the safeguarding of which is necessary in the interest of 


25 


It is conceded that the Department of State has authority to issue reg- 
ulations ! permitting thousands of their employees to classify documents. 2 
The issue here is whether classification made by any of thdse thousands 
of employees, rather than by the President or the Secretany of State 
himself, falls within the contemplation of the penal statute | 783 (b) involved 
here. It is clear that the classification by these employees does not do so. 
It should be noted that the Presidential executive orders contain no penal 
sanctions. An employee violating these orders is subject to administrative 
sanctions provided in E.O, 10450. For penal, rather than administrative 
sanctions, one must look to the statutes by Congress themselves. Testify- 
ing in 1955 before the Subcommittee on Reorganization of! the Committee 
on Government Operations, pursuant to S. J. Res. 21, "IA Joint Resolu- 
tion to Establish a Commission on Government Security, '') Assistant 
Attorney General William J. Tompkins, then Chief of the Internal Security 


Division of the Department of Justice, stated: 


E.O. 10501 dealt with the protection of classified defense 
information. It only provides, however, for administrative 
sanctions to prevent willful disclosure or preclude egligent dis- 
closure. The Congress has carefully established penalties for the 
willful or grossly negligent disclosure or willful unauthorized re- 
ceipt of national defense information. (Hearings, p. 62) 
(Emphasis supplied) 


The appellant was charged with and convicted of violating 783 (b), a 
penal statute, not an administrative regulation. Being a penal statute, it 
must be strictly construed and if there is any ambiguity therein, it must 
be resolved in favor of the appellant. In making this argument it is not con- 
ceded, however, that there is any ambiguity whatsoever in the language of 
783 (b). Not only is this a penal statute but it creates a new offense. The 
legal principle involved was clearly stated by the Supreme Court in 


— 


l under Title 5, U.S.C. 22, as well as the executive jorders. 


2 There were approximately 11,000 employees (one out of three) author- 
ized to assign classifications in the State Department according to the 
Report of the Commission on Government Security , 1957, Senate Docu- 


ment 64, 85th Congress, p. 164. 
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Conmaiy , “ 
Connally v. General Construction Company, U.S. 385, at page 391: 


That the terms of a penal statute creating a new offense must 
be sufficiently explicit to inform those who are subject to it what 
conduct on their part will render them liable to its penalties is a 
well recognized requirement, consonant alike with ordinary 
notions of fair play and the settled rules of law. And a statute 
which either forbids or requires the doing of an act in terms so 
vague that men of common intelligence must necessarily guess at 
its meaning and differ as to its applicationviolates the first es- 
sential of due process of law. (International Harvester Co. v. 
Kentucky, 234 U.S. 216, 221; Collins v. Kentucky 234 
U.S. 634, 638; Lanzetta v. New Jersey, 306 U.S. 451. 


If this were an administrative proceeding under E.O. 10450 to de- 
termine whether appellant should be fired, the accuracy of the classifica- 
tions given the three documents involved could probably not be collaterally 
attacked by the employee. This is not, however, sucha hearing. Itisa 
criminal proceeding providing for most drastic penalties, under which 
this appellant was sentenced to 30 years penal servitude and deprived of 
all civil rights. The penalty provided is so severe that an employee who 
innocently communicates classified information at a business conference 
with a representative of a friendly nation could get 10 years imprison- 
ment therefor and be prosecuted forthe offense 50 years after it was 
committed. ! 

There is no question that it would be unconstitutional if the Presi- 
dent, in E.O. 10501 or 10901, had specifically referred to 783(b) and 
had stated that, in addition to the heads of agencies, etc., mentioned in 
the statute, subordinates of such heads could classify information, and 
the disclosure of information so classified by these subordinates would 
subject employees to the penalties providedforin that statute. Such an act 
by the President would be a usurpation of the legislative function by the 


executive department and would be in clear violation of the separation of 


l Section 783(e) provides that prosecution may take place at any time 
within 10 years after the employee leaves his job. The draconic penalties 
also extend to the representative of the friendly nation to whom this in- 
formation is innocently conveyed (Section 783(c) ). 
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powers provided for in the Constitution. Of course, the Fresident did no 
such thing in either of these executive or ders. 
The appellant was prosecuted under this penal statute which 
specifically requires that the information communicated shall have been 
classified "as affecting the security of the United States. '" It was clearly 
proper, therefore, to inquire whether the documents involved did in fact 
affect the "security of the United States.'' There was no/ espionage in- 
volved here. The appellant has consistently denied revealing any in- 
formation that affected the security of the United States, or that would 
hurt the United States. No information or material that could help 
Poland was given by the appellant although he was in a position to furnish 
them security information and materials such as seals, pouches, and 
telegrams to break the code. None of this was controverted by the testi- 
mony of any of the numerous government witnesses. 
Since the government relies on the presidential executive orders it 
is appropriateto look at E.O. 10501 wherein the classifications "Secret" 
and "Confidential, '' used in the documents involved, are defined : 
Secret is defined in Section 1(b) as follows: 
Except as may be expressly provided by statute, the use of the 
classification Secret shall be authorized, by appropriate authority, 
only for defense information or material the unauthorized dis- 
closure of which could result in serious damage to the Nation, 
such as by jeopardizing the international relations jof the United 
States, endangering the effectiveness of a program or policy of 
vital importance to the national defense, or compromising im - 
portant military or defense plans, scientific or technological 
developments important to national defense, or information re- 
vealing intelligence operations. 
Reading Foreign Service Despatch 344, the Ambassador's disserta- 
tion, "An Examination of U.S. Policy Toward Poland During the Past 


Years" (J.A. ), what in that document merits the classification 


"Secret'' proudly given to it by its author ? If that paper ‘affects the 


security of the United States" then virtually every newspaper, news- 


magazine, radio, or television commentary discussing United States 
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foreign affairs requires that classification. This document was not an 
expression of official government policy toward Poland. This was the 
Ambassador voicing his personal opinion. It could, with propriety, have 
been read before his alma mater. 

Nor does either of the other documents involved in this trial meet 
the tests of E.O. 10501. Foreign Service Despatch 519, "The Estimate 
of Effectiveness of Polish Armed Forces" alleged to have been dis- 
cussed by appellant with the Poles, contains little, if anything, that is 
not widely known and freely available from published sources. What in 
that document qualifies it for "Secret'' or to meet the statutory require- 
ment that the security of the United States be affected thereby ? 

The item in the third document involved, Foreign Service 
Despatch 444, Joint Weeka Number 8, classified "confidential," is 


short and will be quoted verbatim : 


"11, Confidential. Newly reported air field: A Western 
Service Attache recently observed a small grass airfield 
between Zakopane and Nowy Targ near the Czechoslovakian 
border A Pole living in the area told the Attache that the air- 
field, apparently used by Aeroclub aircraft, was also employed 
as a training jump zone by Army parachutists (J.A. ). 


Confidential is defined in 10501 as follows: 

Section l(c) Except as may be expressly provided by statute, 
the use of the classification Confidential shall be authorized by 
appropriate authority, only for defense information or material 
the unauthorized disclosure of which could be prejudicial to the 
defense interests of the nation. 

What in this qualifies as ''defense informationor material the un- 
authorized disclosure of which could be prejudicial to the defense in- 
terests of the naticn''? Wherein is the security of the United States 
involved ? This information was, of course, fully known by the Poles. 
The military attache who ran into this unimportant grass airfield proudly 


placed the classification "confidential" on this item; to impress 


Washington perhaps ? Would it not be a natural tendency of the author to 
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over-estimate the importance of his work? The Poles follow our military 


attaches everywhere and indicated they knew exactly which field was in- 


volved when appellant incorrectly stated the location of the field. 


Small wonder that in the "Report of the Commission on Government 


Security, 1957" it was recommended that the classification "confidential" 


be completely abolished, just as the classification "restricted" had pre- 


viously been eliminated by E.O, 10501: 


The phrase "could be prejudicial to the national security" 
describing confidential is so vague and broad as to furnish no 
reasonable basis for its application. In the course of its studies, 
the Commission has been furnished with information classified as 
“eonfidential'’ which could have been so classified only by the 
widest stretch of the imagination. (Senate Document 64, 85th 
Congress, pp. 174-75) 


Unfortunately for the appellant, this recommendation was never 
adopted. If it had been, the appellant would have been spared 10 years of 
his sentence on this count in the indictment. 

To eliminate any possible question that when Congress enacted 783 (b) 
it intended it to apply only to information involving the gecurity of the United 
States and the national defense, one need refer only to the views of the 
author of 783(b), Senator Mundt, in a colloquy before the Senate sub - 
committee holding hearings on his bill in which this section was included: 


Senator Ferguson: Has this anything to do with the National 
Defense ? 
Senator Mundt: This is very definitely a part of the national 
defense. 
Senator Ferguson: I mean the papers we are talking about. If it 
is marked "Secret'' because it is for national defense, that is one 
thing, but suppose it is just marked "Secret' and it has nothing to 
do with the national defense. 
Senator Mundt: That is covered in the definition as affecting 
the security of the United States. It is spelled out. 
Senator O'Conor: In line 12 of the bill the requirement is that 
the classification would be of those papers which affect the security 
of the United States. 
Senator Ferguson: That is what I intended to] get at. 
Senator Mundt: That's right. That is definite. 
(Hearings, Subcommittee of the Committee on the Judiciary, U.S. 
Senate, $1194, $1196, 8lst Congress, pp. 31-33). 


It is submitted that on these grounds alone the verdict of the jury 


must be set aside by the Court and the appellant discharged from custody. 
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The statements obtained from the appellant by Kenneth Knauf, a 


security officer of the State Department, are inadmissible because 


involuntarily made (Tr 288-597, 601- 710, 1038-39, 1043-1295, 


1296 - 1644 ) 

The background of the interrogation of the appelant, the conditions 
under which the statements were obtained, the admitted pressures put on 
the appellant, all belie the voluntariness of the statements obtained from 
appellant in Frankfurt, Germany by Kenneth Knauf, a security officer 
of the State Department. 

First, the origin of the interrogation. It was born as a devious 
plan to get appellant to Bonn without suspecting the nature of the re- 
ception awaiting him. The security officer described the plan as a 
"pretext, '' a euphemism for a deliberate falsehood to entice and entrap 
appellant into the clutches of security officers who, by their own ad- 
mission, have earned the dubious reputation where a Security Officer is 
concerned, that people say we took advantage of them, we hit them, or 
we shouted at them, we were ungentlemanly or something like that. . a 
(Tr 1341-42). 

Second, the protagonists. On the one hand, the appellant, a minor 
official in the diplomatic service who by virtue of extraordinarily rare 
diligence had been able to overcome his handicap of humble origin and 
lack of formal education in a field where such prerequisites are virtually 
a sine qua non for recognition. On the other hand, pitted against 
appellant were Kenneth Knauf, a lawyer with 10 years of experience as 
a security officer; James Farber, security officer under Knauf in Bonn 
who brought appellant to Frankfurt from Bonn and performed sundry 


functions in connection with the interrogation; electronic experts 
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Alexander Feeney and Chadakowski! brought 100 miles away the day 


before secretly to set up a microphone in the interrogation room and a 
listening and recording post in the adjoining room to record the interro- 
gation in which Knauf would be talking ''on the record" jand the appellant 
would be led to believe he is talking "off the record"; Gus and George, 
two men from the military brought to Bonn to assist in the proceedings for 
“intelligence and protection" purposes; Thomas Gray,|an officer at the 
consulate, assigned to various miscellaneous duties; William Tonesk, 
State Department officer with a competence in the Polish language, erst- 
while friend of appellant; Miss Vohlers, a stenographer, who by prear- 
rangement was assigned to take down a written statement from appellant; 
and last, but not least, an armed marine guard in the bpilding whose 
presence and availability was made clear to appellant. 
With this background and in this staging, the statements obtained by 
Knauf from appellant should be appraised. 
The interrogation took 10 hours without a break for meals or any- 
thing else. Prior to the time of the interrogation, the Department of 
State had been tracking down information, obtained at least two months 
earlier, that appellant had given documents and information to the Poles 
and had a Polish agent as a mistress (J.A. 50 ). The) appellant was 
not advised of his constitutional rights by the experienced, legally- 
trained security officer whose sole warning was the casual suggestion 
that some of the answers by appellant to questions might be incriminating. 
The statements were clearly involuntarily extracted. "Pressures" 
were admittedly put on appellant; true they were psychological, or as 
Knauf put it "moral pressures" rather than physical pressures, but 


nonetheless just as objectionable (Tr 428). 


1 Apparently these are the same two men who also set| up a microphone 
in appellant's office in Warsaw (Tr 1355). | 


Mr. Klein: 

Q. Talking about the last paragraph, when the statement was given to 
Mr. Scarbeck to sign, did he raise any objection to any of the 
language used? A. No. (Tr 427). 

Now, with respect to the last paragraph, Mr. Knauf, the one 
which you state that you prepared that Mr. Scarbeck made none 
of the certifications that were put in this last paragraph, was 
there any conversation with respect to that last paragraph ? 
A. Yes, there was. 
And will you'tell his Honor what the conversation was respecting 
that last paragraph in as full detail as you possibly can and re- 
freshing your recollection by any notes or other information that 
you may have? A. Mr. Scarbeck stated at the end, before he 
signed it — I said, "After all, Doc, this is your statement." 
What was the previous sentence ? I didn't quite hear it. A. I 
said, Doc this is your statement, and if there is any changes or 
corrections; or anything you want to do to it before you sign it, 
feel free to do it; it is your statement, not mine. 
And he read the last paragraph and he said, ''No pressures were 
used against me ?"' and Isaid, "Only moral pressures. " (Tr 427-28). 
There were repeated appeals to appellant's integrity (perhaps 
50 times) (Tr 429); appeals to appellant's extreme desire to protect 
“all innocent parties" (Tr 426), and Knauf's suggestion that "every- 
body would be better off if he came clear and told the story" (Tr 436). 
There was also an underlying deliberately false hope held out to 
appellant that perhaps he could, by telling the story and going to 


Washington "fully explain all the circumstances under which these 


incidents took place" (Tr 396), or "straighten this matter out’ 


(Tr 429-30), and that the appellant's "difficulties'' could be "resolved" 


in Washington (Tr 607). | 

Knauf admitted that appellant did not tell the story freely. In Knauf's 
words, 'Scarbeck's interview established the pattern of withholding grad- 
ually feeding additional information on a point by point basis" (Tr 575). 
He characterized it as an "'aggressive'' interview although he never 
threatened physical harm (Tr 1417). He made an Spat to patriotism, 

(repeated appeals to integrity having failed) (Tr 1429).| Is it voluntary 
to have question and denial, question and avoidance, question and en- 
trenchment ? (Tr 1583). Knauf complained that when he was quoted 
out of context it made him look like he was conducting a harsh dis- 
cussion (Tr 1432). Undoubtedly, he was right and it would be only 
fair if all the testimony he gave Was read. This testimony may be 
found inthe transcript at pages 288 -597 and 1296 - 1637 . Appellant's 
version may be found at pages 1048-1113 of the transcript. 

Of the perhaps dozen persons who heard at least part of the in- 
terrogation there were two unbiased witnesses. One was the secretary, 
Miss Vohlers, who was present in the interrogation room when the 

statement was dictated and who signed the statement sa! a witness. 


She was present when appellant, reading the last paragraph that had 


been dictated by Knauf, 'I certify that no coercion, force, pressures, 


| 
duress, press (sic) or threats were made against me'| remarked, 


"No pressures were used against me ?'' and she heard|Mr. Knauf's 
response, "only moral pressures" (Tr 427-28). She could testify 
as to whether appellant appeared to give and sign the sintamient volun- 
tarily. Unfortunately, Miss Vohlers did not appear at ie trial, al- 
though she had been questioned in Warsaw by two attorneys from the 
Department of Justice. Since appellant's subpoena power did not extend 
to Warsaw, defendant, of course, could not call Miss Vohlers as a 


| 
witness. Is it an unfair inference that if Miss Vohlers jhad been present 


34 


at the trial, she would have been able to amplify exactly what Knauf had 
meant when he said he had been using "only moral pressures" against 
the defendant during the 10-hour interrogation ? 

The second unbiased witness to the interrogation was a tape re- 
cording made of'the interview by the two electronics experts, Alexander 
Feeney and Chadakowski. They were described as security engineers 
in electronics whose specialty is seeking out electronic devices in our 
Embassies abroad, and they were brought to Frankfurt from Bonn to 
do this special job of recording. In am article about security officers of 
the State Department entitled, "How We Outsmart Red Spies" appear - 
ing in "Parade Magazine,'' the author, Fred Blumenthal, states: 
"Spies and counterspies are no longer quick-triggered men in slouch 
hats and belted trench coats. Rather they are extremely gifted elec- 
tronics experts who have attained pioneering heights in miniaturization 


and concealment.'' These experts are said to be top-drawer tech- 


nicians and to use complex equipment. (''Parade," February 11, 1962, 


pp. 6-7). 


Knauf testified why it was important that the tape recording be 


of the interrogation : 


Mr. Klein’: Can you tell us what the reason was that you 
decided to record the conversation without advising Mr. Scarbeck 
that was the . 

A. Yes, Icantell you. This is basically an intelligence opera- 
tion. This is not a security operation. If I can change that a 
little bit, it was a security operation. We wanted to know what 
Mr. Scarbeck was going to say about a great many things, par- 
ticularly if he'd at any time jump up and leave the room 
abruptly and not come back, or if it led to any solid admissions 
of what he actually passed to the Polish Intelligence Service, 

we wanted to know the finest details of this, because it could 
have been very crucial to know if our codes were broken, 


which month they were broken in, or which year they were 
broken in; which messages were passed, telegraphic mes- 
sages. This becomes a very crucial thing, and if he talked 
today and wouldn't talk the next day, it became imperative that 
we would know some of these things plus this, there's always 
a situation where a Security Officer is concerned, that people 
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say we took advantage of them, we hit them, or we shouted at 
them, we were ungentlemanly or something like that, and 

this always gives us some sort of protection against that type 
of thing (Tr 1341-42) (emphasis supplied). | 
| 
So with these considerations in mind, that it was 'lcrucial" that 
the ''finest detail" of the interrogation had to be preserved as well as 


protection against possible charge that physical or psychological pres- 


sures were used by security officers, who apparently have earned that 


reputation, the room for the interview was carefully selected the day 
| 


before. It is in an Annex to the Consulate in a building converted 
from apartments in a residential section, presumably chosen to insure 
privacy and quiet that the Consulate building could not provide. Two 
"top-drawer technicians'' are brought from a hundred miles away to 
set up their complex equipment. There is plenty of help to maintain 
and operate the equipment. | 

The recording is made and then what happens to this "crucial" 
record in the "finest detail'' of the 10-hour interrogation ? 


Mr. Klein: Mr. Knauf, with respect to the tape recording that 
was being made of the questioning of Mr. Scarbeck, do you 
know what happened to that recording ? A. It eventually 
ended up here. It is sitting on the desk there (indicating). 


Starting from the beginning, what happened to it after it was 
concluded? A. Ican't tell you what happened td the tape 
recording because | left with Mr. Scarbeck for Washington 
that night and I came here into Washington and I stayed in 
Washington until about June 12th. I returned to/Bonn on 
June 12th and I had no particular interest in those tapes 
because they were not ever intended to be put to the use they 
are nowputto (Tr 15l1l).... | 
Now specifically, Mr. Knauf, when was it that you did hear the 
tape recording ? A. When I heard them again?! About two 


and a half weeks ago (emphasis supplied). 


Q. Two and a half weeks ago. When had you heard them previously ? 
A. Ihad never heard them previous to that. (Again'' in the 


So that two and a half weeks ago you heard them ?) A. Yes, 
sir; and that only in portion. I didn't sit down and study 
the tapes at all. I went through them primarily ips the 
purpose because they were becoming more important in the 
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matter. I went through them for the purpose of determining 
whether or not the subjects Mr. Scarbeck and I talked about 
would be classified (Tr 1512) (emphasis supplied). 


After this testimony, there was a three-day interval during which 
the tapes were played by James P. Farber, Security Officer, for the 
jury, before Knauf resumed his testimory. In some respects, the 
three-day rest had served to improve his memory. He now testified 
that there were other reasons why he was interested enough two weeks 
before to listen to the tapes, other than to see if there was classified 
subjects on the tape. (Actually there was nothing of consequence ofa 
security nature and neither Lyons nor Boswell was interested in de- 
leting anything on the tape" (Tr 1556). 

Q. Now what was your purpose in listening to that tape, Mr. Knauf, 
at that time ? A. I wanted to recollect some of the situations 
that had transpired on the tape, and I was particularly inter- 


ested to see whether there was any classified information on 
portions of the tape, in case they were played in Court; and lI 


The recollection purpose should be rejected in the light of Knauf's 
earlier testimony that he just ran through the tapes hurriedly and only 
heard portions "to check for classified information"' (Tr 1512). If he 
actually wanted to refresh his recollection he would have listened to 
all of the tapes (as perhaps he did) wi 

Knauf was approximating the truth when he said he wanted '"'to 
see whether or not there were any rough spots on the tape.'' Could he 
have meant “rough spots remaining on the tape"? 


Mr. Klein': What do you mean by "rough spots"? <A. Well, 
places where I might have gotten rather firm with Mr. Scarbeck. 


Q. Well, why did you want to know that? A. I wanted to know if I 
had gotten so, under what circumstances. 


Q. Weren't you there ? Didn't you just testify that you were there 
and that it was tedious to you, your having been there? You 
knew whether you were rough; you knew whether you were 


1 This testimony conflicts with Knauf's statement subsequently that he 
played them all through" (Tr 1527). 
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aggressive; you knew whether you put pressure on him; you 
were there. 


Mr. Vincent: The witness has testified he wanted to refresh his 
recollection of events four months previous (Tr [1555). 
| 


Knauf had testified that he could not tell ''what happened to the 
tape recording" (Tr 1511). The three-day rest had also improved 
his memory in this respect, or perhaps his memory had worsened in 
the interim and he had forgotten what he had testified to earlier. He 
now test fied that the tapes came to Washington from Bonn: 


Mr. Klein: Now you say they came from Bonn? | A. The tapes 
were taken on the night of June 5th in Frankfurt or the day of 
June 5th. When I left Frankfurt, the night of Jume 5th with 
Mr. Scarbeck, I told Tom Gray to wrap those tapes up and send 
them on into Washington. I never saw those tapes in Washington ; 


and subsequently were sent back again to Bonn, and then later we 
understood that the tapes possibly could be used im the trial, so 

we had them, before I took off from Bonn for Washington for this 
trial, I gave directions to have them wrapped up again and sent 


back to Washington (Tr 1528-29). 


The Court: To your knowledge nobody has listened to the tapes ? 


The Witness: To my knowledge, no one has listened to them up 
to this point, your Honor (Tr 1537). 


| 
A crucial question was whether anyone had actually heard the tape 


before Knauf started looking for "rough'' spots. Was kt true that he 
"never saw those tapes in Washington'' earlier than two and one-half 
weeks before he testified ? If no one had, then the tapes should have 
been in the pristine condition they were when they were taken by the 
electronics experts. 
One man admitted that he knew someone who had jheard the tapes 
a long time before the trial, in fact, shortly after they had been made 
in Bonn. The following questions were put to Mr. Lyons: 
Mr. Klein: Now, when did you first receive a fale recording 
of the interview with Mr. Scarbeck that had been |made on 
June 5th in Frankfurt? A. Some time subsequent to the 7th 


of June. I believe the tape recording came probably in the same 
pouch as the signed statement. 
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Now, were they addressed to your attention? <A. They were 
addressed to the attention of the Director, Office of Security. 


Were they turned over to you? A. Yes, sir. 
And what did you do with them? A. I gave them to Mr. Knauf. 


And then you gave them to Mr. Knauf. And for what purpose did 
you give them to Mr. Knauf? A. So that he could use them to 
assist him in preparing a full report. 


And he was working on that report? Are you referring to this 
report dated five days later, the June 10th date ? A. Yes, 
sir. 


So that Mr. Knauf could use that to fill in some of the details 
concerning what had happened, is that correct ? <A. To assist 
him in the preparation of the report (Tr 1712-13). 

However, Lyons also testified that he did not believe Knauf ever 
heard the tapes after June (Tr 1716), so perhaps his testimony that 
Knauf heard the tapes in June must be discounted. 

Knauf's memory was poor even as it related to events that 
transpired the day before: 

Mr. Klein: Do you recall any times when the noise outside be- 

came so bad that it was necessary for you to ask Mr. Scarbeck to 

raise his voice and repeat himself? A. There may have been 

times, but I don't recollect any specific times, no. Although the 

noises were very bad and I may have done this. 

Well, in listening back on the portions of the tape you noticed 

that it was very noisy; is that correct ? A. Yes, and I heard 


that it had been very noisy. 


You heard that it was noisy? A. Well 
said that, that there was a lot of nisisest 


the newspapers have 


Did you talk to Mr. Farber about this in the last couple of days ? 
A. Not particularly about this, no. 


Well, I mean in any respect, did Mr. Farber give you his im- 
pressions about this? A. No, we haven't talked about this 
because it is self-evident. Well, I wouldn't say we talked about 
that, but anyhow — we talked about this aspect. 
Q. You talked About the tape, though? A. About what, please ? 
Q. About the tape? A. Just in general. 


1 He had heard the tapes just a couple: of weeks before, and he had to 
rely on newspaper reports. 
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| 
All right, now, what did you say in general about the tape ? What 
did Mr, Farber say, what did you say? <A. Welll we both agreed 
that the tape would vindicate me that I had not used any force or 
duress against Mr. Scarbeck. | 


Mr. Farber said it would vindicate you? <A. I probably said 
this to him more than him saying it tome (Tr 1621 - 22). 


Farber's testimony on this issue of vindication indicated that either 
he or Knauf had a poor memory. 


Mr. Klein: Now, Mr. Farber, you had occasion|to hear this tape 
run at least two times since you are here? <A. (Yes, Sir. 


Have you discussed with Mr. Knauf what you heard? <A. No, I 
have not, Mr. Klein. 


Not at all? A. No. I have been instructed by Mr. Vincent not to 
discuss testimony or tapes with Mr. Knauf. | 


How long ago was that instruction? A. When I first reported to 
Washington. 


Isn't it a fact that you and Mr. Knauf discussed this tape in the last 
few days? A. No sir. 
Didn't Mr. Knauf ask you whether he was vindicated by the tape 

against any charges such as coercion, threats, pressures, and so 
forth ? | 


Mr. Vincent: The Government objects to this, your Honor. The 
witness has answered that he did not discuss it. 


The Court: The objection is sustained. I wonder if you gentle- 
men would come up here, and we may be able to shorten this 
somewhat (Tr 1677). 
In addition to reading appellant's and Mr. Knauf's testimony on 
this issue, it is respectfully recommended that this Court listen to at 
least portions of the tapes which are part of the record |to determine 
whether the "rough'' portions in it show that appellant \did not give the 
statement voluntarily. It is left to this Court to judge netics our elec- 
tronics experts who made this recording are to be praised or condemned. 
Having the world's best equipment available to them and having carefully 
| 


selected the ''studio'' in which the recording was to be|made, the re- 


| 
sults are lamentable, if not frightening when we think our counter-espionage 


1 This was better instructions than was given to Mr. Knauf who was told by 
counsel for the Government that the tape showed that Mr. Knauf's testi- 
mony about who dictated the statement was faulty (Tr 1458). 
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depends on such incompetence. On the other hand, it may very well be 
that this Court will concur with defense counsel that the electronics 


experts did a wonderful job and obtained the results wanted, after 


aware that they might be used at the trial. 

Confessions or admissions are inadmissible in this jurisdiction 
and elsewhere under long-established principles of law unless they are 
in fact voluntary.’ A few judicial authorities are cited herein. 

In Brown v. U.S., 168 U.S. 332, the Court stated: 


To render a statement offered as a confession admissible, 
the rule is not that the proof must establish that the particular 
communications contained in the statement were voluntarily 
made, but it must establish that the making of the statement 
was voluntary; that is to say, that from causes which the law 
treats as legally sufficient to engender in the mind of the ac- 
cused hope or fear in respect to the crime charged, he was 
not involuntarily impelled to make a statement when but for the 
improper influence, he would have remained silent. 


cert. denied 78 S Ct 1365: 


If confessions are coerced, that is involuntary, it is con- 
stitutional error to admit them into evidence on question of 
guilt, even though statements contained in confessions may be 
independently established as true. 


Also see People v. State of Ark. 356 U.S. 560, 78 S Ct 844: 


That defendant was not physically tortured afforded no 
answer to question whether confession was coerced, for there 
is torture of mind as well as body; the will is as much af- 
fected by fear as by force, and a confession by which life 
becomes forfeit must be the expression of free choice. 


Also, Crawford v. U.S. 219 F 2d 207: 


In Federal Courts, requisite of voluntariness is not 
satisfied by establishing merely that confession was not in- 
duced by promise or threat, and confession is voluntary in 
law, if, and only if, it was, in fact, voluntarily made. 


When a! suspect speaks because he is overborne, it is 
immaterial whether he has been subjected to a physical or 
mental ordeal, and the confession is inadmissible. Burwell 
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v. Teets, 245 F 2d 154, certden. 355 U.S.; 896 
78 S Ct 271. 


That case also quotes Justice Frankfurter in Watts v. State 
: ee eee 
of Indiana 338 U.S. 49: 


| 
When a suspect speaks because he is overborne, it is im- 
material whether he has been subjected to a physical or 


mental ordeal. 

The statements obtained from appellant by Knauf in Germany should 
have been excluded by the Trial Court as being involuntary. Even 
Knauf'.: admitted teci: on that the statements were given reluctantly 
and only after protracted "moral pressures" (the most effective kind 
in the world if the psychologists are to be believed ) were exerted 


against the appellant. by Knauf. 


The statements obtained from the appellant by a security officer of 


the State Department are inadmissible and should have been excluded 


by the Court because obtained while appellant was under arrest and 


not taken before a Commissioner without "unnecessary delay" 

(Tr 288-597, 601-710, 1038-39, 1043-1295, 1296 - 1644 ) 

From 9:00'a.m. on June 5, 1961, when appellant came to the 
Embassy at Bonn, Germany, and was first taken "under control" by an 
agent of the government, he was under unbroken detention continuing 
without interruption while being brought to the United States after he had 
given statements to security officers in Frankfurt, and thereafter in 
Washington where additional statements were obtained from him by other 
agents of the government. 

None of the government agents involved would actually admit that 
during this period appellant was actually under "arrest. '" We must, 
therefore, let the fact speak for themselves to determine just what 
appellant's situation was beginning at 9:00 a.m. on June 5, 1961, 
and ending on June 13, 1961, when appellant was ‘first apprehended" 
by the F.B.I. onthe streets of Washington and formally charged with 
the offenses which form the basis for the trial. 

Appellant was enticed to leave Poland and to go to Bonn, Germany, 
under a ruse, a planned "pretext'' formulated by government agents in 
Europe and Washington. Upon reporting in Bonn, appellant was taken 
‘under control" by a security officer who deceived him as to his true 
identity and lied to him that the non-existent meeting for which appellant 
had reported in Bonn had been shifted to Frankfurt, a hundred miles 
away. The pattern of deception established in that first encounter with 
the security officer in Bonn was to be maintained throughout appellant's 
contact with agents of the government, both abroad and in the United 


States. 


43 


It must be borne in mind that everything that happened that long 


day in Germany was according to carefully-laid plans. jLong before, 


| 
certainly not later than April 7, 1961, when the telegram was sent to 


Washington charging defendant with espionage (J.A. ), a decision 
was made in Washington not to suspend the spoe liane immediately as 
required by law,! but to hold him on his job, plant a microphone in his 
office, examine his mail, and to keep him under surveillance, both in 
Poland and in Germany. In any event, the F.B.1. was promptly in- 
formed” and from that time on every move of the government taken in 
this matter may be assumed to have been with the consideration and co- 
operation of both the F.B.1. and the State Department. 
The appellant was brought to Frankfurt by the security officer in 

disguise. There Knauf, the security officer in charge, | carefully awaited 


him. He had come down from Bonn the day before to sé¢lect the office 


lE.O. 10450, Sec. 6. Should there develop at any state of investiga- 
tion information indicating that the employment of any officer or em- 
ployee of the Government may not be clearly consistent with the interests 
of the national security, the head of the department or agency concerned 
or his representative shall immediately suspend the employment of the 
person involved if he deems such suspension necessary in the interests 
of the national security and, following such investigation and review as 
he deems necessary, the head of the department or agency concerned 
shall terminate the employment of such suspended officer or employee 
whenever he shall determine such termination necessary or advisable 

in the interests of the national security, in accordance |with the said act 
of August 26, 1960. 


2 Lyons testified he had informed the F.B.1. much before the inter- 
rogation in Frankfurt on June 5, 1961 (Tr 1710). He was required to 
do so under Section 8(d) of E.O. 10450 reading as follows: 


Sec. 8(d). There shall be referred promptly to the Federal Bureau 
of Investigation all investigations being conducted by any other 
agencies which develop information indicating that an individual 
may have been subjected to coercion, influence, or pressure to 
act contrary to the interests of the national security, or informa- 
tion relating to any of the matters described in page (2) 


through (7) of subsection (a) of this section. cases so 
referred to it, the Federal Bureau of Investigation shall make a 
full field investigation. 
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where the interrogation was to take place and to complete the arrange - 
ments previously made to bring two electronics engineers from Bonn to 


set up a microphone in the interrogation room and a recording and 


listening post in the adjoining room. 1 Mr. Knauf does not know what 


1 Mr. Knauf missed an opportunity to tell of the secret recording and 
the availability of the tape recording of the interrogation when the follow - 
ing questions were put to him: 


Mr. Klein: After the initial preliminaries about conditions in Warsaw, 
in order to build up a personal relationship between you So you 
could call one another by your first names, did you tell 
Mr. Scarbeck that there were no microphones in the room ? 

A. Inever told Mr. Scarbeck that. 


Did you ever say that there was no recording being made of 
anything he was going to say? A. Inever told Mr. Scarbeck 
that (Tr 446). 


His subordinate, Farber, also missed a chance to tell defense counsel 
and the Court that a secret recording was in fact made when he was 
questioned as follows: 


Q. And you resumed your watch in Mr. Tonesk's room ? A. I just 
resumed waiting there. 


Q. And how long did you wait? <A. Well, I got back around five and 
I waited until sometime in the evening, possibly about 9:30 p.m. 


During any of that time did you have any contact with Mr. Knauf ? 
A. No. 


All right. A. No contact whatever. 


Could you hear anything of what was going on in that room ? 
A. Icould hear generally what was going on. 


Was the door open or closed? <A. The door was closed. 


But you could hear generally what was going on — is that correct ? 
A. Well, Icould hear chair noises, windows and what not. 


How about voices? A. Are you asking me if I could hear voices ? 
Yes. A. Icould generally hear voices. 


Did you hear Mr. Scarbeck crying? A. No, Idid not. 


ppondn DD DOD 


If Mr. Scarbeck had been crying, could you have heard him through 
that door? A. I think from the hall I could have heard him. 


Did you hear Mt. Scarbeck raise his voice at any time ? <A. Through 
the wall, you mean ? 


The walls or door. Is there a door between the two offices ? <A. No, 
there is not, just a wall, but at times I was walking around the 
suite. At no time did I hear him cry or shout or raise his voice 


Were you able to recognize the voices at any time? A. Ican 


( continued ) 
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kind of person the appellant is. 


attempt to flee back to Poland behind the iron curtain ? 


Will he become belligerent ? 


Will he 


Is he a member 


of an international espionage ring ? Mr. Knauf is prepared for any con- 


tingency. 


In addition to the two electronics experts, Mr. Knauf has ar- 


ranged for at least six other persons to help. Among these are two 


men, "George" and '"Gus.'' They are described in th 


questions put to Knauf by defense counsel. 
Mr. 


Klein: And who are those gentlemen ? 
that were given to me by the Army for just assist 


And what is their field of competence? A. It's 
in technical lines. 
very well at all. It was practically the first time 


only very superficially (Tr 1330). 


Q. 


Did you ask for any specific sort of assistance ? 
thing specific, no. 


recognize the voice of my chief, Mr. Knauf (Tr 


If defense counsel was deceived by Farber's testimony, So was the 
Court. 


The Court: Mr. Klein, the witness has answered tha 
hear (Tr 674). 
However, government counsel, perhaps having in mind 
360 U.S. 264, revealed voluntarily, eight days after 
begun and seventeen witnesses had given ove 


A. Thes 


e following 


e are people 
ance. 


not in any way 


I don't know — 1 don't know these gentlemen 


— I knew them 


A. Not any- 


G70= 71): 


ft he didn't 


Napue v. Illinois, 


the trial had 


rl; oe Beges of testi- 
mony, that perhaps defense counsel and the Court had been misled by 


the two security officers' testimony into believing that 
ing was made. Actually, it was so, of course, and the 
made available. 


mo secret record- 
tapes were then 


He might have spared himself the tropble because by 


the time defense counsel got to listen to a replaying made under the 
Court's rigid conditions, the tapes were in terribly poor condition. 
Counsel has been unable to find in the record exactly where govern- 


ment counsel disclosed the existence of the tapes. At 
appears reference to the disclosure. Defense counsel 


Tr pp. 1035 - 37 
then found him- 


self, at the Court's insistence (Tr 1037), with the necessity for 


putting the defendant on the stand without first hearing 


the tapes. 
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The interrogation begins. The security officer on the "hunt" is 
feeling out his “quarry!' during the early period. The defendant, it turns 
out, is an emotional person, very concerned about what may happen to 
Miss Discher and to his friends who had helped him. 

We will never know for certain whether the appellant could have 
refused to talk and could walk out of that 10 - hour interrogation without 
being stopped because he never tried. The most the security officer 


would admit was that he "deterred" him. 


Appellant was overborne by 
the superior skill of the legally-trained and long-experienced investi- 


gator. We can hypothesize, however, as to whether the appellant was 


being physically as well as psychologically restrained by Mr. Knauf. The 


appellant had an appointment to keep. He was very concerned about getting 
in touch with Miss Discher. He wanted to see her. "No, that is just what 
we don’t want," Knauf replies (Tr 1506). If he was a free agent, why 
would he have had to ask permission several times to call or see her ? 
Why could he not have just left ? The appellant's explanation of how Knauf 
effectively kept him from leaving, is told with complete candor. Counsel 
for the government in his cross-examination could not elicit a single 
discrepancy, or inconsistency, in appellant's straight-forward recita- 
tion of what happened during those long hours with Knauf. Appellant's 
story can be found beginning at Tr 1048. 

The appellant, according to his story, was made fully aware of the 
presence of "George'’ and "Gus," if not actually by names, then their 
availability for '"protection'' purposes. He was made aware of the 


1 Mr. Klein: Now, did Mr. Scarbeck ever jndicate that he wanted to 
leave — <A. The room ? 


Q. Yes. <A. Well, not to such a point that he actually got up to 
leave. I don't know whether he ever said, "I think I had better 
be going," or, "Iam busy," or, " I have got an engagement." 
And in any event he was deterred from this by some small talk, 
or some important talk, whatever the way you prefer to look at 


it, he was deterred from leaving the room, if that happened 
(Tr 1626). 
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| 
presence of the marine guard, because Knauf gratuitously called it to his 


attention. Perhaps the most revealing incident on this issue of detention 
in Germany is the description of what happened when appellant attempted 
to leave the room to go to the toilet. Here we have the concrete test. 
Appellant gets up. Is he free to go and perhaps get away ? Knauf testi- 
fied that when appellant went to the bathroom he accompanied him be- 
cause he wanted to "wash his hands" (Tr 467), or because he wanted 
a "drink of water" the drinking fountain being in the toilet (Tr 1364). 
He stayed with him there because appellant had talked about suicide. Yet 
later that night, when appellant was taken to Knauf's home in Bonn, ap- 
pellant was allowed without accompaniment to use the Knauf bathroom 
which, it may be assumed, was equipped with the usual paraphernalia 
for self-destruction. So perhaps Knauf's other reasons for accompanying 
him, "to wash his hands," or ''to geta drink,'' depending on which 
version of his testimony one will accept, may be more a¢curate. 

Knauf was concerned that what he was doing to apoetient might be 
interpreted by some unsympathetic observer as holding the appellant under 
arrest. Being a lawyer, Knauf was fearful of a suit for false arrest by the 
appellant in Germany. Witness the following: 


Mr. Klein: Now, do you recall saying to him, "TI canjarrest you ? 
A. Idon't recall that, no. I recall saying, "TIT can't arrest you." 


Q. Yes, that was the question. A. Oh, I'm sorry, I|thought you 
said, ''I can arrest you." 


No. A. lrecall saying sometime during the conversation. I 
couldn't. I don't have any powers of arrest. 


A. Well, just because 
didnit have any powers 


Was there anything he said or did that made you felel it necessary to 
tell him that? A. Well, I wanted it understood that he was going 
to — I think this was after we had agreed to come tto the States, and 
I wanted it understood that he was to come to the States with me 
voluntarily or at least by the instructions of his employment with 
the Department of State, rather than an arresting |proposition, 
because I didn't want any false arrest suits charged against me. 
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You thought there was a possibility that such a suit might be 
initiated 2? A. I didn't know enough about the law of what my 
protection would be in Germany, et cetera, et cetera, and I 
didn't want any misunderstanding about an arrest (Tr 1626 - 27) 
(emphasis supplied). 
At the end of the interrogation, 10 hours after it had begun, Knauf 
had obtained oral and written statements substantiating the information 


that the State Department had received on April 7, 1961, when the tele- 


gram was sent to the Secretary. Knauf repeatedly testifies that he has 


no power of arrest. According to him he cannot even enlist the coopera- 


tion of the German police who are available for other chores assigned to 
them by American authorities, such as, for example, arresting a Polish 
national for interrogation, holding a German police officer for questioning, 
and conducting a surveillance of an American diplomat in Germany. But 
they would have absolutely refused to arrest the appellant, unless, of 
course, they had been asked to do so by the Ambassador or someone of 
the “higher levels" (Tr 463). 

And so the interview is over, Farber, Knauf (worried about false 
arrest), the appellant with his own thoughts. It is almost midnight. The 
appellant is taken to Knauf's hotel where Knauf picks up his luggage, then 
to a garage to get gas for the long drive home. Whose home ? Knauf's, 
of course, pursuant, according to Knauf, to an "offer'' by Knauf and 
"acceptance" by appellant to catch a couple of hours of sleep before 
the morning flight back to Washington (Tr 1324). No matter that the 
appellant had things he wanted to give to his wife who was staying at 
Dusseldorf where the airport is located (and where they arrived two 
hours before the flight). Farber could take care of the mundane 
business of giving Mrs. Scarbeck messages, money, and his PX 
card, and save appellant the trouble (Tr 1325). Can any rational 
person attribute such unusual behavior on the part of the appellant to 


other than the fact that he had been psychologically overwhelmed, 
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| 
overborne, brain-washed, and was no longer a free agent ? 


When their airplane arrives in New York on the afternoon of 
June 6, 1961, much to their surprise, instead of being, greeted by the 
F.B.J. as expected (Tr 1135), they get the treatment ordinarily re- 
served for VIP's; a security officer is at hand to flash his security 
badge to rush them through customs, to get immigration authorities 
to waive their usual immunization certificate requirements, and to get 
them on a flight to Washington. At this time, Knauf took| appellant's 
passport, according to appellant, with the words, ''Just in case you 
have any ideas" (Tr 1137). Lyons in Washington, who eventually 
wound up with the passport, said he understood from Knauf it was done 
"merely for convenience" (Tr 783 ); whose convenience was not dis- 
closed. It would certainly have made it inconvenient for lappellant to 
leave the country without his passport. Lyons admitted |that an airline 
would not accept a passenger, nor immigration authorities permita 
person to leave the country without a passport (Tr 782 ). It had be- 
come evident to appellant in Germany that he was going to have an 
"escort" (Tr 1148). Events which will be related hereafter will 
show that the appellant was continuously controlled, escorted, or de- 
tained thereafter by agents of the government while the interrogation 
resumed in Washington under other auspices and additional confessions, 
which formed the basis for three other counts in the indictment, were 
obtained from him. On June 13, 1961, appellant was finally taken 
for the first time before a commissioner and officially informed of the 
complaint against him, that he had unlawfully communicated informa- 
tion contained in the Ambassador's ''Examination of U.|S. Policy 
toward Poland" as disclosed in the statements given by appellant in 
Germany. Appellant was also warned at that time that any statement 


he might make could be used against him. The warning/given at that late 


time is, of course, purely academic. 
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The legal issues presented at this point are: (1) whether the state- 
ments forming the charge for which appellant was taken before the com- 
missioner on June 13 were obtained while he was being held in Germany 


under such conditions as to constitute an "arrest" within the meaning of 


that term in Rule 5 (a) of the Federal Rules of Criminal Procedure and 


(2) whether there was compliance with the requirement in that rule that 
he be brought ''without unnecessary delay" before the "nearest available 
commissioner or before any other nearby officer empowered to commit 
persons charged with offenses against the laws of the United States." 

One need go no further than Black's Law Dictionary to clarify the 
meaning of the terms “arrest, " and "commit'’ as used in Rule 5 (a): 
Arrest, to deprive a person of his liability by legal authority. 
Taking, under real or assumed authority, custody of another for 

the purpose of holding or detaining him to answer a criminal 
charge or civil demand... . Arrest is well described in the old 


books as the beginning of imprisonment, when a man is first taken 
and restrained of his liberty, by power of a lawful warrant. 


(Black's Law Dictionary, Third Edition, 1933, p. 141). 
The distinction between "arrest" and “commit is given in French v. 
Bancroft, 1 Metc. (Mass.) 8502, as follows: 


By arrest is to be understood to take the party into custody. To 
commit is the separate and distinct act of carrying the party to 


prison, after having taken him into custody by force of the 
execution. 


Knauf himself described appellant's condition when he reported to 
Bonn on the morning of June 5, 1961, and first encountered a security 
officer, as that of having been taken “under control" by such officer. 
This was no slip of the tongue made in the heat of the moment but a 
considered choice of words used by Knauf in his written report of 
June 10, 1961 to the State Department (Tr 384). 

It is submitted that the security officer's depiction is correct and 
that "control" is interchangeable with "custody" in the definition of 


“arrest.'' This was not simply an administrative investigation to determine 
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the fitness of a foreign service officer to continue to serve.| Nor was it solely a 
secutityiinvestigation. If it had been only that, appellant would have been 
immediately suspended on April 7, 1961, or whatever date it was that 
sufficient incriminating information had been gathered against him to 
warrant the formal allegations that had been made to the Secretary of 
State on that date./ It would be fair to assume that the report to the 
Secretary was based on more than mere rumor or suspicion. It was 
basically a criminal investigation in order to “elicit information" from 
the appellart (Tr 1424) proving he had been engaged in espionage, and 
to what extent and with what partners. 
The absence of legal power of arrest of these security agents behind 
which the government attempts to evade its obligation under Rule 5 (a) 
is without merit. The rule speaks of ‘any person making an arrest 
without a warrant" (as well as an officer with a warrant) Knauf's be- 
havior toward appellant falls within the clear scope of that language. 
The rule presctibes being brought before a commissioner ''without 


unnecessary delay.'' What delay was "necessary" in this|/case ? It is 


conceded that during the night of June 5 - 6 and the morning and early 
| 


hours of June 6 while the appellant was being held in Germany, and 
while in transit to the United States during which time there was no 
commissioner or similar officer available, would constitute necessary 
delay. However, upon arrival in New York, on the early afternoon of 
June 6, Knauf was under immediate obligation to proceed to take 
appellant before the nearest commissioner without further) delay. Fail- 
ing to do so, the statements obtained in Germany should have been ex- 
cluded by the Court under the rulings set forth in McNabb |v. United 
States, 318 U.S. 332; Upshaw v. United States, 335 U.S. 410, and 


Mallory v. United States, 354,U.S. 449. 


1 Pursuant to the edict contained in Sec. 6 of E.O. 10450. 
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The statements obtained from the appellant by the FBI in Washington 
were inadmissible because obtained during a three-day period while 


appellant was being illegally detained by security officers of the 


State Department and agents of the FBI and because these state- 


ments were a.contimydtion of Statersents involuntarily given in 
Germany (Tr 710-1043, 1125-1210, 1684-1723, 1735 - 1862) 

The appellant was brought to Washington where further interroga- 
tion was undertaken to determine what appellant had been withholding 
during the 10-hour questioning in Germany (Tr 721-22). This in- 
terrogation was commenced by Mr. Charles Lyons, Assistant Chief of 
the Bureau of Security, who had been an F.B.I. agent for 14 years 
before coming to the State Department, and by F.B.I. agent Patrick 
Rice, a former business associate of Lyons. 

In Napue v. Mlinois, 360 U.S. 264 (1959), the Supreme Court 
stated: 

The jury's estimate of the truthfulness and reliability of a given 

witness may well be determinative of guilt or innocence, and 

it is upon such subtle factors as the possible interest of the 

witness in testifying falsely that a defendant's life or liberty 

may depend. 

It is submitted that the testimony of the government witnesses as it 
related to the issue whether the appellant was under detention while being 
questioned in Washington, is completely and deliberately lacking in "truth- 
fulness and reliability." The explanation given by these agents of the 
government for various actions taken by them not only strain the credulity 
but are an actual insult to one's intelligence. To demonstrate this, the 
special quarters where appellant was kept by these agents while in 
Washington being questioned, and the curious manner in which this place 
was selected, will be described in some detail. 

When appellant was brought to Lyon's office, he was informed that 


arrangements had been made for the appellant and Knauf to stay ata 
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Letterman's motel about two blocks away from the State Department 


(J.A. ). A description of how this particular place came to be 


chosen, who ran it, and the quarters in which appellant was kept all 


makes interesting and enlightening reading. 


Lyons first apologized to appellant for the type of place Letter- 


man's was, explaining that it was all they could find and they had to 


take it. Lyons said that Louis Schwartz, a security man in his office, 


would show appellant to Letterman's while Knauf stayed on to give 


Lyons the details of the statement obtained from appellant 
Over appellant's mild protest that it was not necessary to 
how to find Letterman's, two blocks away, Schwartz took 


Now how was it that the unprepossessing establishm 


in Germany. 
show him 
him there. 


ent run by 


Letterman was chosen? The prosecution witnesses would lead you to 


believe that it was by mere chance that Letterman's was selected to 


accommodate the appellant while he was to undergo a thre 


e-day in- 


terrogation by the F.B.1. Schwartz and Lyons both denied that when 


Letterman's was selected they were aware that it was owned and run 


by a former deputy police chief in charge of the vice-squad in Washing - 


ton who flourished while Lyons was inthe F.B. I, They claimed they 


learned this only later that week. This is the story related by Schwartz. 


He testified that at 10:30 a.m. on June 6th he was asked by Lyons 


to go out to find accommodations for Knauf and the appellant. Accord- 


ingly, he stated, he left the State Department building, went to the 


Francis Scott Key Hotel where he talked to a lady clerk and was told 


that only single rooms were available and that they were|not together. 


Since Schwartz had been informed that it was necessary that the rooms 


be together and that they have privacy, he rejected what was available 


at that hotel and proceeded to walk around the neighborhood, searching 


for suitable accommodations. He stumbled upon a mote} 


run by the 
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the former deputy police chief and while he did not think that it was 
exactly the type of place to accommodate visiting foreign service 
officers, he went in and talked to Letterman to find out what was avail- 
able. Letterman showed him various rooms and finally a suite of rooms 
was selected that met the requirements set out by Lyons. Now, just 
what kind of accommodations were these ? It was a suite requiring a 
key in order to gain entrance to a private inner corridor. Having 

gotten into the suite, one found that there were two bedrooms, Room 88 
and Room 89, each with a key, and a bathroom in between to be shared 
by the occupants of the suite. The only entrance or exit to the suite was 
through the outside door for which the key was required. There was no 
telephone in the suite. The appellant was led by Schwartz to Room 89, 
the inner room in the suite, and Knauf was to occupy the outer room 
which arrangement'made it necessary for the occupant of Room 89 

to pass Room 88 in order to attempt to leave the suite. If two keys 

to get into your room and the absence of a telephone denote privacy, 

this suite met that requirement. On the other hand, the necessity for 
sharing a bathroom would ordinarily seem to belie privacy. Schwartz 
had a protracted conversation with the former deputy police chief 
covering numerous subjects but not according to Schwartz, Letterman's 
interesting background. For one thing, unfortunately, Schwartz did not 
have any money to give the deposit required by Letterman. Asa result, 
he had to prove who he was and so Schwartz showed Letterman, not his 
ordinary State Department identification card, but his security officer 
credentials. When Letterman asked who was going to occupy the suite, 
Schwartz was faced with another unexpected dilemma since he did not 
know the name of the person Knauf was bringing to Washington. According- 


ly, when Letterman insisted on two names, Schwartz told Letterman that 


he could show on his records that the two rooms were to be occupied by 
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Knauf and Schwartz. It was a mere coincidence that this false registra - 
tion would hide the fact that the appellant was being hidden at that motel 
because, of course, the register would never show that he was staying 
there. All this took time, so that it was not until 11:00 a.m., a half 
hour after being sent out on his mission that Schwartz could report to 
his superior that he had completed his mission. (Schwartz's story of 
Letterman's appears in the transcript at pages 954 - 1038.) 

A deliberate attempt to deceive and mislead was made by both 
Lyons and Schwartz as to the nature and purpose of the constant compan- 
ionship given appellant by security officers while appellant was not held 
in the custody of the F.B.1. being interrogated or being given a poly- 
graph test. Lyons stated that he went to Letterman's personally, to 
inspect the quarters which had been obtained to accommodate appellant 
because he wanted to see if they were suitable. Apparently he did find 
them "suitable for the purpose for which they had been obtained; i.e., 
to hold appellant in house arrest while appellant was to undergo further 
interrogation. 

The pattern of deception and prevarication which had been initiated 
back in Bonn, Germany, on the morning of June 5, was|continued without 
surcease in Washington. 

After Schwartz had graciously showed appellant how to find Letter - 
man's two blocks away, he did not, however, leave appellant, although 


appellant specifically indicated that he was in no mood for company. In- 


stead, Schwartz stayed with appellant all that evening while Knauf was 
| 


occupied giving a full report to Lyons. Schwartz did not leave until he 

was releved by Knauf late.that evening. 
Schwartz's testimony throughout fully showed that) he was an unac- 

complished fabricator. Despite protracted cross-examination during 


which he characterized his evasive answérs as “hedging, '' he insisted 
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It finally required the active intervention of the majesty of the Court before 
Schwartz would admit what his orders actually were: 

Mr. Klein: Now, Mr. Schwartz, would it be correct to say that you 
were under instructions to stay with Mr. Scarbeck until someone 
else came to stay with him? A. On Saturday, sir? Sir, lam 
not trying to hedge. 

The Court: On any gate. A. Yes, sir, this is correct (Tr 1033 ). 

Later when testifying again, this time before the jury, Schwartz was 
asked a similar question and the "hedging" tendency earlier manifested 
reasserted itself: 

Mr. Klein: Now, Mr. Schwartz, weren't you under orders to be with 
Mr. Scarbeck when nobody else was with him 2? A. Not specifically, 
no, sir. 

Well, you tell us to what extent. A. Sir, my instructions from 

Mr. Lyons were to accompany Mr. Scarbeck and to be of any 
service I could — to be of any service to him that I could, and to 
keep in touch with our office (Tr 1856). 

The next morning, June 7th, appellant was taken by Knauf back to 
Lyons' office. There, Lyons assumed his old role of F.B.I. interrogator. 
He proceeded to warn appellant that he was under no compulsion to make a 
statement, that anything he might say might be used against him, and that 
he had a right to counsel.! The questioning continued for some two hours 
thereafter.” At the end of that time, appellant was taken by Knauf for lunch 
in the building and given instructions to return after lunch. In the mean- 
time, Lyons completed the arrangements he had initiated the day before 
with the F.B.I. to continue the interrogation begun in Frankfurt on 
June 5th, and which he had resumed in his office on June 7th. The 
F. Bl. had been waiting for appellant in Room 6811 of the State Depart- 
ment the previous day. Upon the return of Knauf and appellant from lunch, 
appellant was taken by Lyons to Room 6811 where he was turned over to 
two F.B.1. agents, one of whom was Lyons' former associate, Patrick 
Rice. Asked to explain why it was necessary for him to take appellant up 

1 Was this the type of preliminary warning that would be expected if this 

were an effort to determine fitness for continued service or security 
matters ? Was this an employee being questioned by his employer ? Or was 


this Lyons' experienced assessment that this was an interrogation involving 


57 


personally, Lyons stated that he was afraid appellant could/not find his 
way up. Was the truth actually that it was not a question whether appellant 
could find his way up, but whether appellant might find his way out; left 
alone to go up to that room him self, appellant might have been able to use 
that free moment to leave or perhaps to make a telephone call to a friend 
or an attorney. In any case, Lyons courteously escorted appellant to the 
room assigned to the two F.B.I. agents who were to take| over the in- 
terrogation. | 
During the next three days, ina fine display of team) work between 
the government agents in the State Department and the agents of the F.B.1., 
all the more remarkable because Rice of the F.B.I. denied that this 
team work was rehearsed or planned; additional oral and|written state - 
ments were obtained from the appellant. These statements were a direct 
product and a continuation of the illegal questioning begunjin Germany and 


a successful culmination of the effort to obtain additional information from 


the appellant he was believed to be holding back in Geamakis. At the end 


of the three-day interrogation, and after appellant had undergone a poly- 
graph test which disclosed that appellant was no longer withholding in- 
formation, the interrogation by the F.B.1I. in Room 6811 of the State 
Department concluded and it was not to be resumed until a new place of 
detention was provided for the appellant to supersede Letterman's, the 
District Jail. 


Since the statements obtained in the interrogation by Lyons and the 
Se 
1 Lyons ‘resolved any possible doubt that the appellant wals brought to 
Washington in order to make certain a complete confession had been elicited 
from him. 


Mr. Vincent: And what, Mr. Lyons, was your response, if any, to this 
story? <A. Well, Ididn't have a specific response, as such. I 
naturally reacted to the stories disclosed to me by|him, although I 
don't suppose I reacted to any great extent, becaus to me this was 
simply the second repetition of the story, because Mr. Knauf had 
the evening before, and early that morning, told me essentially the 
same information. However, I did express the thought to 
Mr. Scarbeck that perhaps he wasn't being entirely forthright in 
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F.B.1I. agents in Washington were merely a continuation of the questioning 
in Germany and a product of that questioning, if the statements obtained in 
Germany are inadmissible as involuntary or in violation of the McNabb, 
Upshaw, and Mallory rulings, supra, then the statements in Washington 


are fatally tainted by their origin and, therefore, inadmissible. As stated 


by the court in Burwell v. Teets, 245 F2d154, cert. denied 355 U.S. 896: 


When an earlier confession has been coerced, and a later con- 
fession cannot be separated from the earlier confession, and is 
but a continuation and still the product of the earlier coercion, the 
later confession may not be used, whether the first is excluded or 
not. 

Rice of the F.B.I. took over the questioning of appellant from his 
former associate, Lyons. Accepting his testimony at face value, he came 
remarkably unprepared for the interrogation. He was not certain whether 
appellant had been dealing with the Russians or the Poles. His lack of 
knowledge of what had already been ascertained by the State Department, the 
Internal Security Division of the Justice Department, or even the investiga- 
tions undertaken by his own agency during the previous two months was in- 
credible. He admitted he might have hada "hurried" look at the written 
statement obtained by Knauf, but he "didn't study it" (Tr 840-41 Jen Te 
one were to accept his account, Rice actually started from scratch 
(Tr 841). 

Rice may have been ill-prepared for his three-day interrogation of 


the appellant, but he came very well prepared indeed for the trial. He 


agreed that he understood the legal implications of questioning while under 


——— 


everything he said; that I appreciated the fact that he was so willing 

to make the admissions that he did make, but that I was concerned 

that perhaps he might be holding back. I did have a further dis- 

cussion with him or interview with him along the lines of attempting 

to elicit from him any further information of a similar nature which 
Knauf the previous day or from 

me that morning. 

that aside from the details of this information which he would be glad 

to go into further if I wished, that this was essentially the story 

(Tr 721-22) (emphasis supplied). 


59 


arrest (Tr 861) and his testimony was deliberately colored to try to show 
that appellant was free of detention. The facts completely belied this. 

Rice's testimony as it related to whether appellant was under detention 
was an obvious effort to mislead or deceive by whole and half-truths, 
glaring omissions, and by hiding behind an assumed lack of knowledge of 
crucial steps taken by the F.B.I. in this case which was absolutely beyond 
belief. An example of the lack of credibility of Rice's testimony is shown 
by the conflicting testimony he gave when questioned as to whether the sub- 
ject of arrest came up while he was interrogating appellant : 


Mr. Vincent: Could you tell us whether or not the subject of arrest 
came up in this conversation? A. No, it did not (Tr 798). 


Later, on cross-examination, the following ensued : 
Mr. Klein: Now, Mr. Rice, was the question of whether the defendant was 
being held against his wishes raised during that first interview ? 
A. Mr. Scarbeck did... . 
Is that a difficult question for you to answer yes or no? A, No, your 
questions are not difficult at all, sir. That question)/— Mr. Scarbeck 
did ask during that interview whether he was under arrest, as I recall, 
or something to that effect. We told him that he positively was not 
under arrest, that he could leave the room any time he desired 
(Tr 861). 
The latter part of the answer is entitled to as much credance as his 
earlier categorical denial that the subject of arrest came lp. Questioned as 
to whether appellant could have left the room where he was being interrogated, 


Rice's answers were hesitant, obviously evasive and clearly indicative that 


appellant could have left only if he could have fought his way out over the re- 


sistance of the two agents. Rice testified that on appellant's left, the other 


agent, Mr. Michalski sat at the end of the desk: 


Kr. Klein: Was he closer to the door? <A. No, he was not. He was 
further away from the door than Mr. Scarbeck. 


Q. So that actually if Mr. Scarbeck had found the interview embarrassing, 
he could have walked out of the room without any difficulty ? 
A. There was no one between him and the door. 


And he could not have been prevented from doing so; is that correct ? 
A. Well, there was no one between him and the door. 


Is my question difficult for you to answer, Mr. Rice? <A. No, Sir. 


Did you understand the previous question ? A. Well, yes, Idid, 
and J would say that no one could have prevented him if he would 


have made a determined effort to go out the door, certainly ( Tr 857) 
(emphasis supplied). 


The issue raised by this response is not whether anyone could have pre- 


vented him but would have prevented appellant from leaving. A real test 
of this issue actually arose when appellant proceeded to leave the room to 
go to the toilet. Was he allowed to leave the room alone ? No. Rice 
followed him to the toilet. F.B.I. regulations, he explains, when a person 
is either under arrest or it is feared he will commit suicide. Since Rice 
denies this is an arrest, obviously the only remaining reason for the 
accompaniment is the fear of suicide. He testifies that the toilet had razor 
blades in it the first day of the F.B.1I, interrogation. These blades are 
carefully removed the following morning. (Apparently Rice forgot to check 
the toilet for razor blades or other lethal instruments on June 6th, the 
day prior to the beginning of the interrogation, when he fruitlessly waited 
in Room 6811 for appellant to appear.) What about the next day after the 
blades were removed? Will appellant be permitted to leave the room to 

go to use the toilet in privacy ? Oh, no; now the F.B.I. fears that 
appellant will find other means of self destruction such as by the use of 
light bulbs, Rice would have you believe (Tr 888-89). 

Just as Rice lied about the subject of arrest and whether appellant 
could leave, so he deliberately attempted to create a completely errone- 
ous picture about how appellant came and left the various sessions of the 
interrogations. Testifying that appellant signed the first statement ob- 
tained by the F.B.1, about 8:15 p.m. on June 7th, the following 


questions were asked him by the prosecution : 
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Mr. Vincent: And where did you and Mr. Michalski leaye Mr. Scarbeck 
that evening? A. We left him at the outer office of Room 6811 


in the State Department (Tr 823) (emphasis supplied) . 
Continuing his recitation of events the following day, Rice testified : 


At approximately 12:50 p.m. that day we asked him if 
he would like to have some lunch, and he said he wouid so we 
adjourned for lunch at that time. He returned after| lunch and 


again we resumed the statement (Tr 825). 


. Vincent: And where did you and Mr. Michalski leave Mr. Scar- 
beck on June the 8th, 1961? A. Again at the outer office of 


Room 6811 of the State Department (Tr 826) (Camphasis supplied). 
On June 9th, the “interview"' started shortly before 10:00 a.m. 


Rice testified, ''This interview was concluded about 1:00 p.m. at 


which time we went to lunch" (Tr 828). Where is there in any of this 
ae | 


testimony any indication whatsoever that appellant was not coming and 
going freely or that would indicate that appellant might be under arrest, 
or detention or even "control''? If the subject had rested at that point, 
one would have been left with the completely erroneous impression that 
appellant departed at the end of each session freely and without any re- 
straint. Rice said nothing about how appellant came to each of these 
interviews after the first time when he was so courteously brought there 
by Lyons, so he wouldn't lose his way. A completely different picture of 
the comings and goings of appellant was brought out on crross-examination : 
Mr. Klein: Was any arrangements made with Mr. Lydns respecting 
what would be done after the conclusion of the interview? A. No, 
sir. 


Did you tell Mr, Lyons that you would let him know when you were 
through with Mr. Scarbeck? <A. I did not at that/ time. I might 

have subsequently on that date. My recollection is not real clear 
as to that (Tr 855) (emphasis supplied) . 


Now, at 8:15 your interview with Mr. Scarbeck and the reduction 
of the oral statement into writing had been completed, is that 
correct, sir? A. Yes, sir. 


And obviously that was after office hours; is that/correct, sir ? 
A. After my office hours; yes, sir. 


Was it after State Department office hours, if you/know ? A. Yes, 
sir. 


Now, you have testified that at that time Mr. Scarbeck left; is that 
correct, sir? A. That is true. 


Now, would you give us some of the details as to exactly how that 
process of leaving actually occurred? <A. At the time that the 
interview was'concluded with Mr. Scarbeck we thanked him for 

We asked if we could see 
him the following morning. out 10:00a.m. 
is my best recollection, an 
He was met by either Mr. Lyons or Mr. 
who, in the outer office of Room 6811. 
with a number of desks there, and I believe they were wai 
him there. 


Was it a coincidence that Mr. Lyons and Mr. Knauf were waiting in 
the outer office for him? A. No. 


All right, you tell us how that was arranged, Mr. Rice. A. I called 
Mr. Lyons' office and I spoke either to Mr. Lyons or Mr. Knauf, I 
don't recall which, and told them that we were concluding the inter- 
view in approximately 10 or 15 minutes , advising him as a 
matter of courtesy (Tr 877). 


It turns out that when appellant appears the next morning, he does not 
come alone, as one might perhaps expect from Rice's version (Tr 880). 
Courtesy is a two-way street, it appears. Appeli.ant is accompanied by 
Knauf. Obviously it is not necessary to show appellant the way again as 
Lyons had done the afternoon before since appellant has already been 
there. According to Rice, he has not the vaguest idea why Knauf came 
along this time, but he does admit he knows they are both employees of 
the State Department. Rice would have to guess why Knauf brought 
appellant because he has not had much experience, he says. His typ- 
ically unforthright'and evasive and ridiculous answers are shown below : 

Mr. Klein: Do you understand why Knauf was accompanying him at that 
time 2? A. Well, Ido know that Mr. Scarbeck was a State Depart- 
ment employee, and Mr. Knauf was a State Department employee. 
Was Mr. Knauf his superior? A. I don't know. 


Did you know what Mr. Knauf's capacity was ? A. Lunderstood 
that he was a security officer in the State Department. 


But you understood that Mr. Scarbeck was not a security officer, 
isn't that correct? A. Ohyes, that is true. 
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So that wasn't it rather unusual for Mr. Knauf to a¢company 

Mr. Scarbeck to your office? A. Well, I suppose it would be, 
unusual in the sense normally, but I haven't had McA much experi- 
ence, but I would say yes it was unusual. Nae 


It was unusual, was it? A. Yes, I would agree with that. 


And probably purposeful; is that correct sir? A{ Well, the 
reason for it I wouldn't want to hazard a guess (Tr 880-81 Jeg 


All right, now, Mr. Rice, let's goon. At 12:50 you asked him 

if he wanted lunch, is that correct? A. Yes, I believe that is 

correct. 
| 

And then you testified he returned after lunch, is that correct ? 

A. Yes, that is true. 


All right now, let's go through the mechanics of exactly what happened 
when you asked him whether he wanted lunch. Hejsaid yes and then 
what did you do? <A. We told him that he gould ge ahead and go to 
lunch. 


The next question and answer showed that his response to the pre- 
vious question was an outright attempt to mislead: 
Q. Right, and then what happened? <A. As he left the room he en- 


tered the outer office and either Mr. Knauf or — Ijbelieve it was 
Mr. Knauf met him either at the doorway or in the outer office. 


| 
Could that be a coincidence or had they been told that Mr. Scarbeck 
is through for the morning and he is available for/lunch? Now, 
how was that arrangement made for him to meet Mr. Knauf or 
Mr. Lyons? A. Iam almost certain it was Mr.| Knauf, and I 
called Mr. Lyons' office probably 10 minutes before we anticipated 
we would be breaking for lunch, and notified him of that at that 
time (Tr 891). 


Now Rice remembered that he didn't quite tell appellant that he was 
"free to go,'' as he stated. He was not "free" and Rice knew it. It 
turns out that when appellant returns after lunch he is again accompanied 
by Knauf. For the first time, Rice admits that the F.B.1I. and the 
security agents are cooperating in controlling the movements of appellant. 

Mr. Klein: Now, was there any reason why Mr. Knaut accompanied 
him back to the room? A. Mr. Scarbeck was 4 State Department 
employee and we were advising them of the developments on this 


phe Mich ak ec 
thing. As far as lunch periods were concerned that was a matter 
of courtesy and cooperation (Tr 894). 


l only 19 years withthe F.B.1. (Tr 793). 
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It turns out that at 7:00 p.m. that night Lyons has still not gone home 
for he or Knauf took the call at Lyons' office from Rice and came up and 
took appellant away (Tr 898). The following morning Knauf brings 
appellant up and later ‘calls to take him to lunch. He brings appellant 
back 'two-twenty or two-twenty five’ according to Rice, he is not ex- 
actly sure. He then is taken away, this time by the F.B.1. agents to 
their office for a polygraph test and there appellant is left with a special 
agent who will conduct the test. Did Rice go about his other business and 
leave appellant to wend his weary way back to Letterman's after the ex- 
amination was concluded ? Oh, no. The test was over at about 6:30 p.m. 
Rice joined the polygraph operator and Michalski and appellant and in 
Rice's words: 

At that point we told him that we were returning back to the 
office in the State Department and we did take him in a Bureau car 
back to the State Department, arriving there in the neighborhood 
of six-thirty p.m. and put him in Mr. Lyons’ office (Tr 1825 ) 
(emphasis supplied). s—<CStwts Sa eS 

This testimony showed beyond any reasonable doubt that it was not 
courtesy to the State Department that motivated the F.B.1. in advising 
the Department ten or fifteen minutes before the end of each session of the 
interrogations that the F.B.I. was temporarily through with appellant and 
a State Department security officer could take over at the "outer office." 
It was precise “cooperation” between the two government agencies to 
mention custody of the appellant. The agents waited while appellant took 
his lie-detector test, and then drove him, not to where he might want to 
go as, for example, ‘to his cozy accommodations at Letterman's, but to 
the State Department building. And, their solicitude for the well-being of 


appellant is such that they cannot bear to leave him at the entrance to the 


building, but they must "put him in Mr. Lyons' office. ut One might 


1 An amusing sidelight of this incident is revealed by appellant. When 
the two F.B.1. agents took him back to the State Department, it being 
after office hours, they were not able to "put him in Mr. Lyons' office" 
because they were not allowed in the building. Appellant gained ad- 
mission for them into the building by displaying his State Department 
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assume that it being after 6:30 p.m., appellant would be put into an 


empty office 


security men are not clock watchers. 


If one assumed that, he would be dead wron! 


g. Apparently, 


Both Knauf and Schwartz happen to 


be waiting to greet appellant and to accompany him back to Letterman's 


where they spent the evening with him (Tr 1847 2 


because they knew 


appellant was lonely and in Schwartz's words, " apparently not in touch 


with friends" (Tr 1019). It would seem fair to say that t 


cause these government agents planned it so. 


his was be- 


The F.B.1. worked hand-in-glove with the security officers of the 


State Department, and vice versa, to maintain the detention of the appellant. 


The security officers held appellant in genteel house arrest in the private 


suite at Letterman's, while the F.B.1. assumed full res 


ponsibility for 


the body of the appellant while he was in their custody either being 


questioned at the State Department or being transported to and from F.B.1. 


In addition, the F.B.I. supervised the h 


headquar ters. 


maintained by the security officers, by "surveillance'’ o 


ouse arrest being 


f appellant. Rice 


testified that he ‘understood" this surveillance began June 6th when 


appellant was first taken to Letterman's and continued unfil the F.B.I. 


happened to run into the appellant (according to plan) on the streets of 


Washington ("first apprehended" the indictment reads ) 


on June 13, 1961, 


at which time the physical handcuffs replaced the psychological shackles, 


and the staged arrest replaced the house arrest (Tr 900 
927-28). 


1 In fairness to Rice, he did testify that if when he called 
office on the telephone to give them time to come up to ge 
there had been no answer, he would have let appellant lea 
was always someone in Mr. Lyons' office to receive the 
arrangement (Tr 1795 ), just sheer chance apparently, 
know whether Rice was telling the truth about this hypoth 
never arose. In the light of the incident about taking the 
appellant into Lyons' room, after office hours and fortuit 
one to accept delivery of the appellant, one may be forgiy 


Rice's statement that he would have let appellant go, ena 


Especially since the curious use of the expression "put 
to be more appropriate to a cell than to an office. 


» 918, 922, 


Mr. Lyons' 
t appellant, if 
ve the room. There 


eall, but not by pre- 


so we will never 


etical situation that 
trouble to 
ously finding some - 


"put" 


en for viewing 
some skepticism. 
im'' would seem 


The delay in taking the appellant before a commissioner until 


June 13th while the appellant was being held by government agents, and 


statements were being extracted from him, violated both the spirit and 


letter of Rule 5 of the Federal Rules of Criminal Procedure. There was 
no justification whatsoever for failing to take appellant before a commis - 
sioner during that protracted period. It clearly constituted "unnecessary 
delay" within the meaning of Rule 5 (a). 

Rule 5{b) of the Federal Rules of Criminal Procedure reads as 
follows: 

The commissioner shall inform the defendant of the complaint 
against him, of his right to retain counsel and of his right to have 

a preliminary examination. He shall also inform the defendant that 

he is not required to make a statement and that any statement made 

by him may be used against him. The Commissioner shall allow 

the defendant reasonable time and opportunity to consult counsel 

ang shall admit the defendant to bail as provided in these rules. 

What an idle gesture, what a mockery, to arraign the appellant and 
inform him then of his rights after the statements that are to be used 
against him have been fully extracted from him and after any judicial 
caution would be purposeless. 

This Court should severely reprimand these experienced government 
agents for their attempt to circumvent and subvert the plain purposes of 
Rule 5 by the subterfuge of the divided responsibility for the detention of 
the appellant. They "cooperated" fully with one another and bear equal 
responsibility. The security officers of the State Department should not 
be permitted to hide behind their hypocritical lack of power of arrest. 
They had the power of "illegal arrest"! and they exercised it. The 
F.B.I. acted in this: case in its capacity as a law-enforcement agency, 
not as they represented at the time, a fact-finding, research organization. 

This Court should strike down the statements obtained from appellant 


while he was being held in direct violation of his constitutional rights. The 


acts of these government agents are the more reprehensible since they 
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acted as representatives of our government from which we have a right to 
expect fair play and ethical behavior. We should not sacrifice our hard-won 
Bill of Rights to the enthusiasm of these police officers and the hysteria of 


our troubled times. 


V. The prosecution failed to present corroborating evidence sufficient to 
establish the corpus delicti (Tr 14-288, 2314-15, 2325 - 28). 

The appellant was charged in the first three counts of the indictment with 
communicating to representatives of a foreign gove rnment information 
‘classified under the authority of the President or Secretary of State, (a 
distortion of the actual statutory language in 783(b)"' by the President 
(or by the head of any such department... . )! knowing such information 


had been classified, and disclosure not having been authorized by the 


There was not a scintilla of direct or circumstantial independent 
evidence presented at the trial to establish that in fact any jnformation had 
been communicated by anyone to any foreign representative. Other than the 
appellant's confessions and admissions, there was no evidence whatsoever 
to establish either that the acts charged had been committed, or that the 
appellant had committed them. 

Ambassador Beam testified that he classified one of the dispatches 
himself and approved the classification given to the other|two documents by 


subordinates (Tr 20-25). He also testified that he did not authorize dis- 


| 
closure (Tr 27-28). The statute specifically limits authorization to dis- 


close to the President or head of the agency and makes no mention what- 
soever of authorization by anyone else. There was no proof offered that 
the appellant had not been authorized to disclose such information by 

either the President or the Secretary of State. 


Charlotte McAuliffe and N. Phyllis Jokel testified that they saw 
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appellant in the file room after January 1, 1961, reading material, as all 
officers were expected todo (Tr 55). Sergeant Cardin testified that he 
saw the appellant twice in the reading file room after January 1, 1961 
(Tr 61-66), Dorothy Cwynar testified that appellant left Foreign 
Service Despatch 344 with the Marine Guard (Tr 147-48). Friedrick 
Cordes testified that he obtained a visa to Germany for Miss Discher at 
the request of appellant (Tr 163-66). Urszula Discher testified that 
there was a raid by Polish police while appellant was in her bedroom. 
Major Tarbell testified that he saw appellant in the reading room reading 
an unidentified classified document, and appellant mentioned a report that 
Tarbell had written. He also testified that all officers were supposed to 
check the reading file at least once a week (Tr: 278-81). 

The government apparently relies upon the following language in Opper 
v. U.S., 348 U.S. 84: 


It is necessary to require the Government to introduce substantial 
independent evidence which would tend to establish the trustworthiness 
ofthe statement... . It is sufficient if the corroboration supports 
the essential facts admitted sufficiently to justify a jury inference of 
their truth. Those facts plus the other evidence besides the admis- 
sions must, of course, be sufficient to find guilt beyond a reasonable 
doubt (emphasis supplied). 

The Court broke down the "essential elements" in this case into five 
components: 1) that defendant was an employee; 2) that he willfully com- 
municated information which had been classified as affecting the security of 
the United States ‘under the authority of the President or Secretary of State"; 
3) that he knew or had reason to know this information had been classified ; 
4) that disclosure had not been “authorized by the President or by the 


Secretary of State or designated authorized agent thereof"; and 5) that the 


information was communicated by him to a representative of a foreign 


government (Tr 2314-15) (emphasis supplied) a 

1 There is absolutely nothing in the statute to justify the trial Court adding 
the underlined words and it was gross error to do so. Even the prosecution 
did not include these words in the indictment. This was fitting the statute 
to the testimony. 
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These are not the "essential facts" referred to in the Opper case 
quotation above. Admittedly, the appellant was an employee; admittedly, 
appellant knew or had reason to know the information had been classified. 
We may also assume that the appellant knew that disclosure had not been 


authorized by the President or by the Secretary of State or designated 


authorized agent thereof. y 


There was no testimony whatsoever to corroborate the second ele- 
ment: that appellant had communicated classified informfation. There was 
no testimony or evidence to corroborate element five: that appellant had 
communicated such information to representatives of a foreign government. 
These are the "essential facts" spoken of in Opper. Every officer in 
Warsaw could meet the other facts. It can be truly said that only the 'un- 
essential'' facts were supported by the testimony, and none of the 
"essential" ones. 

If the prosecution relies on the words in Opper: "substantial inde - 
pendent evidence which tend to establish the trustworthiness of the state- 
ment" and "corroboration supports the essential facts admitted suffici- 
ently to justify a jury inference of their truth" (emphasis supplied), then 
one need only refer to the actual opinion of the jury on this question as ex- 
pressed by them in their verdict. By finding the appellant not guilty on the 
fourth court (removal of a document) the jury stated they did not believe 
the statements obtained from the appellant in which he related that he had 
removed Despatch 344 from the Embassy (J.A. ).| They, therefore, 
found the statements not trustworthy. They found that the evidence did 
not justify an inference of the truth in the statement that) he removed this 
document. Nor can the jury's action be explained away as involving only 
a minor discrepancy. Removal of the document in Count 4 is not a minor 
discrepancy. Either the statements are trustworthy andjthe truth or they 


—— 


1 There is absolutely nothing in the statute to justify the trial Court adding 
the underlined words and it was gross error to do so. Even the prosecution 
did not include these words in the indictment. This was fitting the statute 
to the testimony. 
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are not. Under the Opper decision, trustworthiness and truthfulness are 
indivisible. The evidence presented and the jury's appraisal thereof, to- 
gether with the statements of the appellant, did not meet even the liberal 
Opper test. 

In the absence of any evidence that the President of the United States 
or the Secretary of State had not authorized disclosure by the appellant, 
the government failed to sustain its burden of proving one of the indis- 
pensable elements of the crime set out in the statute. The Court should 
have granted a directed verdict of acquittal at the close of the government's 


case on the ground of insufficiency of corroboration and the failure to es- 


tablish the corpus delecti. The Court should have set aside the verdict of 


the jury as to the first three counts when the jury rejected the statements 


of the appellant as they related to the fourth count in the indictment. 
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The Trial Court erred in refusing a new trial on the ground of newly- 


discovered evidence which revealed for the first time that on Apri 7, 
1961, before the first statements were obtained from appellant, formal 
crirainal charges were made against him (J.A. 49-58 ). 

At a hearing held on February 12 and 13, 1962, before a Foreign 
Service Panel considering separation charges against appellant, it was 
revealed for the first time that appellant had been formally charged with 
espionage in a communication to the Secretary of State dated April 7, 

1961, reading as follows: 
Information received yesterday alleging Scarbe¢k furnished 
information and documents to Polish Secret Police.| Scarbeck also 
alleged to be keeping Polish mistress who is a Polish agent. 
Scarbeck may be meeting his alleged mistress on his present leave 
to Germany (J.A. 50). 

The Government contended that Mr. Knauf, the security officer, 
"During his interview of Scarbeck at Frankfurt he was seeking information 
bearing upon his fitness to serve as a United States foreign service 
officer" (J.A. 51). Actually, Mr. Knauf knew that it was a criminal 
investigation which had been going on at least two months] because he par- 
ticipated in it, exchanging perhaps 30 communications with Washington 
on the subject. So did Mr. Lyons, the State Department security officer 
who gave appellant the customary warning given suspecteld felons who are 
about to be questioned (Tr 1694). 

There is strong indication that when Mr. Knauf mentioned a high 
Polish official defecting and telling everything, he was actually referring 
to Gol. Antoni Alster, second-in-command of the Polish Secret Police 
who had defected sometime m March and had been questioned by British 
and American authorities (J.A. 56). 

In a colloquy at the trial between defense counsel and the Court, 
defense counsel referred to the questioning of appellant asa "criminal 


interrogation."' The Court interrupted to state that Mr. Knauf was only 


concerned with security, and that certainly it would not be criminal 
(Tr 1234, J.A. 55). 
If the Court was misled into this viewpoint by the testimony of the 


security agents, how much more so would an unsophisticated jury ? If the 


proper perspective had been put on the nature of the investigation and the 


subsequent proceedings against the appellant, it is quite possible that the 
jury's views of the actions taken by the agents of the United States might 
have been significantly altered. 

The Court should, therefore, have granted the motion for a new 


trial (J.A. 49-50). 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the 


conviction of appellant should be set aside and the appellant ordered 


released from custody forthwith. 


Respectfully submj 


Samuel C. Klein 


Attorney for Appellant 
1122 19th Street, N.W. 
Washington, D.C. 
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would include authorization by an Ambassador. 

3) Whether a written confession and oral statements made 
by appellant during an interview in Germany with a State 
Department security officer were voluntary, and were there- 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is a consolidated appeal from a judgment of conviction 
entered against the appellant for three violations of 50 U.S.C. 
$ 783(b), Internal Security Act of 1950. $4(b), 64 Stat. 991 
(TR. 2374), and from the trial court's denial of a subsequent 
motion for new trial based on allegedly newly discovered evi- 
dence (J.A. 58). The indictment. in four counts, was filed 
on July 20, 1961 (J.A. 1-3). The first three counts of the 
indictment charged appellant, then an employee of the United 
States, with communicating certain classified information to 
individuals whom he knew were representatives of a foreign 
government, namely, the People’s Republic of Poland. Count 
Four charged appellant with unlawfully removing a document 
which was on file or deposited in a public office of the United 
States, in violation of Title 18 U.S.C. $2071, 62 Stat. 795. 
Following a trial by jury appellant was found guilty on each 
of the first three counts and not guilty on Count Four (J.A. 6). 
He was sentenced by the District Court to imprisonment for 
ten years on each of the three counts, the sentences to run 
consecutively, for a total of thirty years (J.A. 7; Tr. 2374). 


(1) 
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Briefly. the facts presented by the Government are as 
follows: 

Appellant was employed by the United States Department 
of State as the Second Secretary, General Services Officer of 
the United States Embassy in Warsaw. Poland from December, 
1938 until June, 1961 (Tr. 15). On September 4. 1959, ap- 
pellant, a married man with three children (Tr. 1739), met 
Miss Urszula Maria Discher, a Polish national (Tr. 188, 243). 
In Aprii 1960. appellant and another man sub-let a room for 
Miss Discher in an apartment house (Tr. 260), and appellant 
thereafter visited her at this room almost every evening (Tr. 
190-191). On the evening of December 22-23, 1960, appel- 
lant and Miss Discher were undressed and in bed together 
when the door was opened by a Polish militiaman in uniform 
and two other men in civilian clothes (Tr. 1938-195). One of 
the men had a camera and took pictures (Tr. 193-194). Miss 
Discher was then taken to a police station where she was 
questioned by the Polish security police (the U.B.) and a 
uniformed militiaman (Tr. 196-197). The U.B. men at the 
police station asked her if she “eould” cooperate with them, 
since she was acquainted with appellant, an American diplo- 
mat (Tr. 197-198). They threatened to expel her from War- 
saw and to expose her illegal dealings in foreign currency (Tr. 
198). Miss Discher testified at the trial below that, at some 
time subsequent to the incident of December 22-23, 1960, ap- 
pellant told her that he was being blackmailed by the people 
of the Security Office (Tr. 216); that he met with them once a 
week (Tr. 220); that if they received anything from him, they 
were “trifles”: and that they had offered him money (Tr. 221). 
Appellant identified two of the people from the Security Office 
to Miss Discher simply by the names of George and Zbigniew 
(Tr. 216). 

Appellant began to visit the embassy file room regularly two 
or three times a week beginning in January of 1961, to use the 
Reading File (Tr. 68), which contained copies of telegrams, 
airgrams and despatches, some of which were classified (Tr. 
68). Although appellant was not observed using the Reading 
File prior to that time, his use of this File continued until April 
or May, 1961 (Tr. 59, 63, 68). During that period appellant 
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also had asked an embassy records clerk specifically for Foreign 
Service Despatch No. 344 on three different occasions (Tr. 70). 

In mid-March, 1961. Miss Discher applied for a passport to 
the German Republic (Tr. 223). She complied with the for- 
malities required when applying for a passport, but it was 
appellant “who took care of it.” He told her to go to the 
Passport Office, and then if she applied and presented the 
documents prescribed she would probably get the passport 
(Tr. 223). Miss Discher picked up her yey at the Pass- 
port Office from George Jarworski (Tr. 223-224). Dis was 
the same George from the Security Office (T: ). 
Wiss Discher left Poland and arrived in Frankfurt, Germany 
on April 4, 1961 (Tr. 222). Her transportation was paid for 
by appellant (Tr. 226). 

Upon her arrival Miss Discher was met at the airport by 
Friedrick Cordes. a German police official and friend of ap- 
pellant (Tr. 160, 161, 168). Appellant had made arrange- 
ments with Cordes to help get Miss Discher into Germany 
(Tr. 163). Appellant had devised a plan whereby Cordes was 
to send a telegram to Miss Discher in Warsaw concerning the 
serious illness of a fictitious brother in West Germany in order 
to obtain a visa of entry into Germany from the authorities in 
Warsaw (Tr. 164). Appellant had given Cordes 500 marks; 
300 of which Cordes was to send to the National Bank in War- 
saw in Miss Discher's name (Tr. 164). Cordes forwarded the 
money and agreed to send the telegram when appellant noti- 
fied him of the time and of the text to be used (Tr. 165-167). 
In the telegram Cordes was to say he would be responsible for 
Miss Discher during her stay in Frankfurt (Tr. 165). After 
her arrival Cordes took Miss Discher to a room, where he had 
made arrangements for her to stay, as requested by appellant 
(Tr. 168). About one week later, appellant arrived in Frank- 
furt (Tr. 169). He and Miss Discher moved into an apart- 
ment in the American Settlement (Tr. 170). 

While appellant and Miss Discher were in Frankfurt, appel- 
lant told Cordes that Miss Discher was seriously ill and needed 
a good physician. Cordes recommended a physician to appel- 
lant (Tr. 170). Miss Discher was treated by the physician and 
appellant paid the doctor's bill (Tr. 171, 226). 
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In his statement to Kenneth W. Knauf, a Department of 
State security officer, appellant stated that the U.B. agents had 
constantly offered money to him (Tr. 1317). The week before 
Miss Discher departed from Poland appellant told the U.B. 
agents that he was worried about her future in Germany be- 
cause he lacked funds. Appellant was given 1600 marks by 
the U.B. agents. 

Meanwhile, in about April 1961, appellant's extra-marital 
relationship with Miss Discher, a Polish national, and his as- 
sistance in getting her a visa to travel outside Poland, had 
become known to State Department officials. An investiga- 
tion of appellant’s activities was begun, during which it was 
determined to interview him in Frankfurt (Tr. 355). 

On June 5, 1961, appellant travelled to the American Em- 
bassy in Bonn, Germany on consultation orders. On arrival he 
was met by James P. Farber, who introduced himself as a mem- 
ber of the administrative section of the embassy (Tr. 1639). 
Appellant was not told that Farber was a Department of State 
Security Officer (Tr. 1639). Farber told appellant that the 
person whom he was to meet, a Mr. Vandegracht, had gone to 
Frankfurt, and that appellant could have a ride to Frankfurt 
with Farber if he wished (Tr. 1639, 1640). 

It had been planned by Department of State Security Of- 
ficers that there were to be simultaneous interviews of the ap- 
pellant and Miss Discher (Tr. 1642). Accordingly, Miss 
Discher was picked up by the German police in Frankfurt at 
about the time that appellant arrived at the American Em- 
bassy in Bonn (Tr. 1570). She was questioned by the German 
police and one Tonesk, an American Consulate Officer who 
spoke Polish (Tr. 1653). The police were interested in ques- 
tioning Miss Discher about her presence in Germany. Tonesk 
wished to question her about her associations with appellant 
(Tr. 1567). The interview with the German police concluded 
at 1:00 o’clock that afternoon (Tr. 1653). Tonesk continued 
his interview with Miss Discher later that afternoon at a pri- 
vate house (Tr. 1659). 

When appellant and Farber arrived in Frankfurt, after the 
automobile trip from Bonn, Farber drove to the American 
Consulate annex (Tr. 1642). He led appellant to an ordinary 
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business office on the third floor (Tr. 1642). There Kenneth 
Knauf introduced himself to appellant as a Department of 
State Security Officer (Tr. 1298). Farber then left the room 
to go to the German police headquarters where Miss Discher 
was being questioned, since he was to act as the liaison between 
the simultaneous interviews (Tr. 1642). Knauf conducted an 
interview with appellant concerning the security at the Amer- 
ican Embassy in Warsaw, Poland (Tr. 1298). During the 
course of this interview appellant stated that he had actually 
delivered to the Polish intelligence agency a document which 
he described as Ambassador Beam’s estimate of Polish-Amer- 
ican relations (Tr. 1304). Appellant stated further that 
because he had given this document which was classified “Se- 
cret’’, to the Polish intelligence agency, they had made the 
arrangements whereby Miss Discher was permitted to have a 
passport and effectively leave Warsaw (Tr. 1805). Appellant 
also acknowledged during the interview that he had passed 
information concerning a confidential document which he was 
then unable to identify (Tr. 1306). 

Appellant's interview with Knauf started at 1:00 o’clock on 
the afternoon of June 5, 1961, and lasted until 10:45 that 
night (Tr. 1322). During the initial portion of the interview 
Knauf talked with appellant about his general background (Tr. 
1322). From approximately 3 o’clock until 4:30 they discussed 
appellant's relationship with Miss Discher (Tr. 1322). Prior 
to the discussion concerning Miss Discher, Knauf advised ap- 
pellant that he did not have to furnish any information that 
appellant felt would be self-incriminatory (Tr. 1572). Appel- 
lant was told in effect that if he felt any question infringed 
his privacy or rights he could choose not to answer or he could 
leave the office since the door was not locked (Tr. 1573). At 
approximately 5 o'clock appellant began to relate his associa- 
tion with the Polish intelligence agency (Tr. 1322). This 
topic was pursued until approximately 7:30 p.m. During this 
period, at about 5:30, appellant brought up the question of 
contacting Miss Discher because she was expecting him (Tr. 
1389, 1395). Knauf evaded the question by changing the 
subject because he wanted to get back to the events that had 
transpired in Warsaw and appellant’s association with the 
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U.B. (Tr. 1389). Again at approximately 7 o'clock appellant 
made a request to telephone Miss Discher. This time he was 
persistent (Tr. 1409), and Knauf then told appellant that 
Miss Discher was with Tonesk. Appellant was relieved and 
stated that Tonesk was a good man and he couldn't ask for 
anything better (Tr. 1409). Knauf did not tell appellant prior 
to his admissions that Miss Discher had been picked up by the 
German police (Tr. 1394), although he may have told him at 
the end of the interview just before they left the office (Tr. 
1394). 

Appellant was asked during the interview whether he would 
be willing to put the pertinent facts disclosed by the interview 
in writing. He agreed to do so (Tr. 1308), and a stenographer 
was thereupon called in at about 7:30. The appellant dic- 
tated the bulk of his statement to the stenographer (Tr. 1308) ; 
Knauf dictated the first and last paragraphs of the statement 
(Tr. 1468). The stenographer left the room to type the dic- 
tated statement at about 8:15 (Tr. 1322). It then took the 
stenographer approximately two and a half hours to type the 
statement (Tr. 1322). While the statement was being typed 
appellant talked to Miss Discher on the telephone (Tr. 1417), 
and was offered food that had been brought in for him and 
Knauf (Tr. 1426). When the stenographer returned with the 
typed statement it was given to appellant who read it page by 
page (Tr. 1632). After he made some corrections and signed 
it, Knauf and the stenographer witnessed his signature (Tr. 
1632). 

The interview with Knauf was tape-recorded (Tr. 1328), 
although appellant was not informed of this at the time (Tr. 
1340).* 

Near the end of the interview and after a telephone call to 
his superiors in Washington, Knauf asked the appellant to ac- 
company him to Washington (Tr. 1323, 1603). Appellant 
agreed to go (Tr. 1323, 1604). The security officer wanted to 


2One reason for recording the interview was to have the details of any 
admissions made by appellant because it was crucial to learn if the State 
Department's code had been broken, and, if so, when (Tr. 1341). Another 
reason was to protect the security officer against any accusation of having 
taken unfair advantage of the appellant (Tr. 1342). 
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make it clear to appellant that he was going to Washington 
voluntarily or at least under instructions from his employer, 
the Department of State. rather than under arrest. Because 
he did not want to run the risk of being charged with false 
arrest, he informed appellant that as a security officer he did 
not have the power to arrest appellant (Tr. 1626). 

Arrangements were then made for appellant and Knauf to 
fly from Dusseldorf. Germany at $:00 o’clock the next morning 
(Tr. 1324). They left Frankfurt at approximately midnight 
(Tr. 1323), stopping in Bonn at Knauf’s home to sleep from 
3:00 a.m. until 5:00 a.m. Appellant telephoned his wife from 
Knauf's before retiring (Tr. 1324). That morning they pro- 
cecded to the Dusseldorf airport. Appellant and Knauf ar- 
rived in Washington, D.C., at approximately 4:00 p.m. on June 
6. 1961 after changing planes in New York (Tr. 1325-1326). 
They stopped briefly at the State Department, then appellant 
accompanied by a State Department security officer 
(Schwartz) went to a nearby motel where reservations had 
been made for appellant and Knauf (Tr. 1326). Knauf re- 
mained for a long debriefing session with his superiors (Tr. 
1327). 

The next morning at 11:00 o'clock, Knauf and appellant 
went to the office of Charles Lyons, Deputy Division Chief of 
the Security Office in the Department of State (Tr. 1694). 
Lyons told appellant that he need not say anything; that any- 
thing he said might be used against him in court; that he had 
aright to counsel and that he could leave the room if he wished. 
Appellant, however, stated that he was anxious to talk (Tr. 
1694). 

Appellant then proceeded to tell Lyons about the events that 
occurred on the evening of December 22-23, 1960 and subse- 
quent thereto (Tr. 1694-98). 

After talking with Lyons, appellant was interviewed the 
same day (June 7, 1961) and on the next two days, by two 
F.B.I. agents in another office in the State Department Build- 
ing (Tr. 1736). The agents introduced themselves and dis- 
played their F.B.I. credentials to him (Tr. 1737). They told 
appellant at the outset that he did not have to talk to them; 
that any statement he might make to them could be used 
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against him in a court of law; and that he had the right of an 
attorney at that time or at any time during the interview (Tr. 
1737, 1738). The agents also stated that the F.B.I. is re- 
sponsible for investigations of internal security matters in the 
United States (Tr. 1738). 

During the interview appellant told the F.B.I. agents about 
his relationship with Miss Discher and about the events on the 
night of December 22-23, 1960 (Tr. 1739-1747), and that he 
had met some men on that night who later identified them- 
selves as connected with the Ministry of Interior concerned 
with the security of Poland (Tr. 1751). These men told ap- 
pellant that they were particularly interested in the activities 
of the American Government (Tr. 1751). Appellant told the 
F.B.I. agents that he met with two of these men later, on the 
average of about once a week until April 11, 1961 (Tr. 1751). 
These men identified themselves as George and Zbigniew (Tr. 
1748). During the meetings appellant called them U.B. agents 
which they never denied (Tr. 1751). Appellant stated further 
that he had told these two men that he desired a passport for 
Miss Discher. They told appellant that the possibility of a 
passport was directly connected with the quality of the ma- 
terial that he was furnishing them (Tr. 1752). In view of 
this, appellant told the U.B. agents about a document pre- 
pared by Ambassador Beam concerning Polish-American re- 
lations and gave them small bits of information from it (Tr. 
1752). Appellant told the F.B.I. agents he had taken a file 
copy of this document which he had noted was classified “Se- 
cret” and removed it from the American Embassy one night 
(Tr. 1753). 

The embassy had a regulation that no classified papers could 
be maintained in an employees’ desk or other place in the em- 
bassy overnight, but that these papers were to be turned in to 
the Marine guard after 6:00 p.m. Appellant stated that he 
was fearful that if he had the classified document out overnight 
it might direct suspicion to him. He said he placed several 
blank sheets of paper in a manila envelope and when he had 
left the embassy that night he deposited this manila envelope 
with the Marine guard; however he had the “Secret” docu- 
ment with him (Tr. 1753). 
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Appellant further stated that he had given this document to 
George that night during one of their meetings (Tr. 1754). 
George later returned the document to appellant stating that 
it had been photographed (Tr. 1754). Appellant returned the 
document to the embassy that night after the meeting (Tr. 
1754)" 

During the interview, the F.B.I. agents showed Foreign 
Service Despatch No. 344 dated January 13, 1961, to appellant. 
This document was classified “Secret”. Appellant identified it 
as the document that he had given to the two Polish men in 
Warsaw (Gov. Exh. 1 and 15; Tr. 1754). He stated that he 
also had given them other information from the embassy files 
orally (Tr. 1759). Appellant reviewed other Foreign Service 
Despatches with the F.B.I. agents, and identified two more des- 
patches from which he had taken information which was in 
turn given orally to George and Zbigniew (Tr. 1759). One 
of these despatches was Foreign Service Despatch No. 444, 
dated February 24, 1961 from the American Embassy in War- 
saw, Poland, which was classified “Confidential” (Gov. Exh. 
4 and 16; Tr. 1759). The other was Foreign Service Despatch 


No. 518, dated March 27. 1961 and classified “Secret” (Gov. 
Exh. 5 and 17; Tr. 1760). 


7 The testimony of the Marine guards, Corporal Lloyd K, Townsend and 
Sergeant Harry R. Lewis, corroborate appellant's statement to the F.B.1. 
agents. The pattern is identical to the one admitted by appellant, Corpo- 
ral Townsend testified that on the night of February 6, 1961 at 1730 appel- 
lant gave him a classified envelope to store in the Marine guard safe. (Tr. 
135). Sergeant Lewis testified that on the sume night, appellant checked 
out of the embassy a 1740, and that he checked back into the embassy at 
21s (Tr. 141). Townsend testified that appellant picked up the classified 
envelope at 2120 hours and left it again with the Murine guard at 2325 
(Tr. 135). Lewis testified that appellant signed out of the embassy at 2335 
(Tr. 142). 

Dorothy Cwynar testified that she had telephoned appellant to ask him 
if he had Foreign Service Despatch No. 344. He said that he had had it 
and that it was with the Marine guard (Tr. 147). Cwynar testified that 
she went to the Marine guard's desk and picked up the envelope containing 
the despatch sometime after February 6, 1961 (Tr. 148). N, Phyllis Jokel, 
the records clerk, testified that appellant had asked her for Foreign Serv- 
ice Despatch No. 344 on three different occasions (Tr. 70). 

The removal of Foreign Service Dispatch No. 344 was the basis of Count 4 
in the indictment of which appellant was found not guilty by the jury. 
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Appellant signed three witnessed statements incorporating 
some of the material discussed each day during the interviews 
with the F.B.I. agents (Tr. 1761). Appellant was told each 
time to carefully review the statement to be sure that there 
were no inaccuracies in it and that if there were inaccuracies 
to let the F.B.I. agents know and they would correct them (Tr. 
1773, 1775 and 1777). Each day before appellant signed the 
statement the F.B.I. agents explained to him that he did not 
have to furnish a signed statement, that if he did furnish a 
statement it could be used against him in a court of law and 
that he had the right to consult an attorney before such a 
statement was given (Tr. 1771, 1773, 1776). 

Appellant was arrested by F.B.I. agents on a warrant on 
June 13, 1961, in Washington. D.C. He had a hearing before a 
U.S. Commissioner an hour after his arrest * (Tr. 1778). 

During the trial, which began on October 3, 1961, there was 
a lengthy hearing before the Court out of the presence of the 
jury on appellant's motion to exclude the statements obtained 
from appellant by the security officer of the Department of 
State and by the Special Agents of the F.B.I. (Tr. 298-1294). 
Appellant contended that (1) he was without advice of coun- 
sel: (2) the statements were obtained in violation of his rights 
against self-incrimination; (3) the statements were involun- 
tarily made and that they were made as the result. of threats. 
coercion. pressure, and duress; (4) the failure to make formal 
charges and to bring him before a United States Commissioner 
violated his statutory and constitutional rights (Tr. 1294). 
The Court on consideration of the testimony at the hearing, 
denied the appellant's motion and ruled that the statements 
made by the appellant were admissible (Tr. 1294). 

Ambassador Jacob Beam testified at. the trial that he was 
the United States Ambassador in Warsaw during the period 


* Subsequent to his arrest and hearing the appellant on June 13, 1961, sent 
a message to the two F.B.I. agents who had interviewed him requesting 
them to come to the District of Columbia Jail to see him about personal 
matters (Tr. 1779-1780). These F.B.I. agents visited appellant at) the 
District Jail at his request on June 13, 14, 15, 1961 (Tr. 1781). During these 
interviews the F.B.I. agents advised appellant that he did not have to 
furnish any statement to them (Tr. 1782). During these visits there wax a 
discussion on more details of the information that appellant had furnished 
in the previous interviews on June 7, 8 and 9, 1961 (Tr. 1781). 
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that appellant worked there (Tr. 14). The Ambassador iden- 
tified the Foreign Service Despatches numbered 344, 518 and 
444 from the American Embassy in Warsaw (Tr. 16, 24, 26), 
and testified that these three documents were classified by him 
under the authority of Presidential Executive Order No. 10501, 
with amendment, and the Foreign Service Manual regulations, 
paragraph 121.2 and Section 913.1 ( Tr. 20-27). The Ambas- 
sador further testified that he did net authorize any individual 
to divulge or disclose any of the information contained in these 
Foreign Service Despatches (Tr. 27-28). 

Following the trial, which ended on October 27, 1961, appel- 
lant filed a motion on February 23, 1962, in the District Court 
for a new trial on the basis of alleged “new-found evidence”. 
An order denying appellant’s motion was filed March 14, 1962. 
A notice of appeal was taken March 16, 1962. This Court 
entered an order April 9. 1962 allowing the consolidation of this 
appeal and the appeal from the denial of a new trial. 

The “new-found evidence” to which appellant refers is a 
message dated April 7, 1961 from the American Embassy at 
Warsaw to the Secretary of State. which was introdueed in a 


hearing being conducted by the Board of the Foreign Service 
Hearing Panel on February 12 and 13, 1962 to determine 
whether the appellant should be separated from the Foreign 
Service of the United States. The message reads as follows 
(J.A, 50): 


Information received yesterday alleging Scarbeck has 
furnished information and documents to Polish Secret 
Police. Scarbeck also alleged to be keeping a Polish 
mistress who is a Polish agent. Scarbeck may be meet- 
ing his alleged mistress on his present leave to Germany. 
Investigation continues at Warsaw, 


STATUTE AND EXECUTIVE ORDERS INVOLVED 


Section 783(b) of Title 50, U.S.C.. is set forth at page 17 of 
appellant's brief. 

The pertinent provisions of Executive Order 10501 of No- 
vember 5, 1953 (18 F.R. 7049) as amended by Executive Order 
10901 of January 9, 1961 (26 F.R. 217) is as follows: 
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Whereas it is essential that the citizens of the United 
States be informed concerning the activities of their 
government; and 

Whereas the interests of national defense require the 
preservation of the ability of the United States to pro- 
tect and defend itself against all hostile or destructive 
action by covert or overt means, including espionage as 
well as military action; and 

Whereas it is essential that certain official informa- 
tion affecting the national defense be protected uni- 
formly against unauthorized disclosure: 

Now, THEREFORE. by virtue of the authority 
vested in me by the Constitution and statutes, and as 
President of the United States, and deeming such ac- 
tion necessary in the best interests of the national se- 
curity, it is hereby ordered as follows: 

Section 1. Classification Categories. Official infor- 
mation which requires protection in the interests of 
national defense shall be limited to three categories of 
classification, which in descending order of importance 
shall carry one of the following designations: Top Se- 
cret, Secret, or Confidential. No other designation shall 
be used to classify defense information, including mili- 
tary information, as requiring protection in the interests 
of national defense, except as expressly provided by 
statute. These categories are defined as follows: 

(a) Top Secret. Except as may be expressly pro- 
vided by statute, the use of the classification Top Secret 
shall be authorized. by appropriate authority, only for 
defense information or material which requires the 
highest degree of protection. The Top Secret classifica- 
tion shall be applied only to that information or ma- 
terial the defense aspect of which is paramount, and 
the unauthorized disclosure of which could result in 
exceptionally grave damage to the Nation such as lead- 
ing to a definite break in diplomatic relations affecting 
the defense of the United States, an armed attack 
against the United States or its allies, a war, or the 
compromise of military or defense plans, or intelligence 
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operations, or scientific or technological developments 
vital to the national defense. 

(b) Secret. Except as may be expressly provided by 
statute, the use of the classification Secret shall be au- 
thorized, by appropriate authority, only for defense in- 
formation or material the unauthorized disclosure of 
which could result in serious damage to the Nation, such 
as by jeopardizing the international relations of the 
United States, endangering the effectiveness of a pro- 
gram or policy of vital importance to the national de- 
fense, or compromising important military or defense 
plans, scientific or technological developments impor- 
tant to national defense, or information revealing im- 
portant intelligence operations. 

(c) Confidential. Except as may be expressly pro- 
vided by statute, the use of the classification Confiden- 
tial shall be authorized, by appropriate authority, only 
for defense information or material the unauthorized 
disclosure of which could be prejudicial to the defense 
interest of the Nation. 

Sec. 2. Limitation of authority to classify. The au- 
thority to classify defense information or material under 
this order shall be limited in the departments, agencies, 
and other units of the executive branch as hereinafter 
specified. 

(a) In the following departments, agencies, and Gov- 
ernmental units, having primary responsibility for mat- 
ters pertaining to national defense, the authority for 
original classification of information or material under 
this order may be exercised by the head of the depart- 
ment, agency or Governmental unit concerned or by 
such responsible officers or employees as he, or his repre- 
sentative, may designate for that purpose. The dele- 
gation of such authority to classify shall be limited as 
severely as is consistent with the orderly and expeditious 
transaction of Government business. 

* * * * e 
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Department of State 
* * * * * 

(c) Any agency or unit of the executive branch not 
named herein, and any such agency or unit which may 
be established hereafter, shall be deemed not to have 
authority for original classification of information or 
material under this order, except as such authority may 
be specifically conferred upon any such agency or unit 
hereafter. 


* * * * 


SUMMARY OF ARGUMENT 


I 


There is no merit to appellant’s contention that 50 U.S.C. 
783(b) makes criminal only the communication of information 
which has been classified by the President, personally, or by 
the head of a department or agency, personally, and does not 
embrace information lawfully classified by an Ambassador 
pursuant to provisions of E.O. 10501 and State Department 
regulations. 

The established practice and the judicially recognized 
legality of delegation by the President of responsibilities con- 
ferred on him by the Constitution and by statute, supports 
the interpretation of the language employed by Congress as 
relating to information which has been classified “under the 
authority of” the President. 

In addition, the legislative history of Section 783(b) makes 


it clear that Congress, in enacting this Section, intended to 
protect all information, classified as affecting the national se- 
curity, from unauthorized transmittal to foreign agents. 
Therefore, the statute does in fact proscribe unauthorized 
transmittal of information classified by an Ambassador. 


II 


The trial court properly received in evidence the written 
and oral confessions which were made by the appellant to a 
State Department security officer in Frankfurt, Germany. The 
question of the voluntariness of the confessions, both as made 
to the security officer and later to F.B.I. agents, was submitted 
to the jury under proper instructions. The evidence in the 
case provides substantial support for the jury’s conclusion that 
the confessions were voluntarily made and were not the result 
of duress, coercion or other improper cause. 
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III 


The confessions which appellant made to the State Depart- 
ment security officer and to the F.B.I. agents should not have 
been excluded by the Court under the McNabb-Mallory rule. 
The record conclusively shows that appellant was not under 
arrest at any time prior to June 13, 1961. The written con- 
fessions and oral statements which were received in evidence 
were made by the appellant on June 5 in Frankfurt and on 
June 7, 8, and 9, 1961 in Washington, D.C., all prior to appel- 
lant’s being placed under arrest. There was therefore no oc- 
casion for compliance with Rule 5a of the Federal Rules of 
Criminal Procedure prior to June 13, 1961, when the appellant 
was arrested and was forthwith taken before the United States 
Commissioner. 

IV 


The evidence at the trial sufficiently corroborated the es- 
sential facts of the confessions so as to establish their trust- 
worthiness within the rule of Opper v. U.S., 348 U.S. 84. The 
corpus delicti was established by appellant’s confessions and 


substantial independent evidence which established the trust- 
worthiness of the confessions. The confessions and the in- 
dependent evidence together established all the elements of the 
offenses for which appellant was convicted. 
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ARGUMENT 


J. The specific acts for which appellant was convicted are 
proscribed by 50 U.S.C. 783(b) 


Appellant first argues (Br. 20-29) that the statute here in- 
volved makes criminal only the communication of information 
which has been classified by the President, personally, or by the 
head of a Department or agency, personally; and would not 
embrace information which had been classified by an Ambas- 
sador under lawful delegation from the Secretary of State. 

At the threshold, we note that appellant in his brief has 
raised this contention for the first time, it not having been 
raised in the district court and not having been cited by him 
as 9, point to be relied on on appeal. Accordingly, he has waived 
his right to have the point considered by this Court. Depinav. 
United States, 78 U.S. App. D.C. 31, 187 F 2d 673; Tatum v. 
United States, 88 U.S. App. D.C. 386, 190 F. 2d 612. 

In any event, however, the contention is without merit.* 
The statute (which is set out fully at p. 17 of Appellant’s 
Brief), refers to “information of a kind which shall have been 
classified by the President (or by the head of any such depart- 
ment, agency, or corporation with the approval of the Presi- 
dent) as affecting the security of the United States * * *” 

To limit the scope of the statute in the fashion suggested by 
appellant would constitute a departure from established rules 
of statutory construction and would defeat the obvious intent 
of Congress in enacting the statute, i.e., to protect all classified 
defense information from unauthorized transmittal to foreign 
governments by United States employees. See Post, p. 21. 

To interpret Section 783(b) as covering only national defense 
information personally classified by the President or the head 
of a Department would be to render the statute “sterile as 
stones.” Silesian-American Corp. v. Markham, 156 F. 2d 793, 
796 (C.A. 2), affirmed 332 U.S. 469. 


“To bolster his contention appellant cites Section 21(a) of the Act as an 
example to show that when Congress intended to permit the delegation of 
authority under the Act it explicitly so stated (Br. 23). Appellant has mis- 
read this section. It merely provides a punishment for those who violate 
such regulation or order which shall be or has been promulgated or ap- 
proved by the Secretary of Defense or any military commander designated 
by him. 
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Because of the tremendous burdens of the office, it is, of 
course, impossible for the President personally to perform all 
the powers and duties conferred upon him. Similarly, it is im- 
possible for the head of a department to perform in person all 
the business of his department. 

The cases are legion holding that the President may exercise 
his executive power through the head of the appropriate de- 
partment or agency, and that the acts of the heads of depart- 
ments with respect to such matters are presumed to be the acts 
of the President and performed at his direction.* United 
States v. Eliason, 16 Pet. 291, 41 US. 291; The Confiscation 
Cases, 20 Wall. 92, 80 US. 92; Runkle v. U.S., 122 U.S, 545; 
Cunningham vy. Nagle, 135 U.S. 1 and this principle has been 
codified by Congress in 3 U.S.C. 301, which expressly author- 
izes the President to delegate functions generally. Similarly, 
the head of a Department or agency may generally delegate his 
powers and duties to appropriate subordinates. Parrish v. 
U.S., 100 U.S. 500 (1879); Hannibal Bridge Co. v. US., 221 
US. 194; and see 5 U.S.C. 22. 

In the nature of things only a relatively small number of 


documents relating to the national defense can be, or are, per- 
sonally classified by the President or heads of departments. 
The Government’s business in this regard is far too extensive 
to accomodate such a practice. And, indeed, the President, in 


® Since 1839 the Supreme Court hax implied the President's authority 
generally to delegate the performance of functions vested in him by statute. 
Wilcor y. Jackxon, 13 Pet. 498, 88 U.S, 498. That case held that a reserva- 
tion of lands for military purposes, under the authority of the Act of May 
28, 1830, was valid when directed by the Commissioners of the General 
Land Office, acting at the request of the Secretary of War, even though the 
statute in question provided for reservation “by order of the President.” 
The court said (p. 513) : “Now, although the immediate agent, in requiring 
this reservation, was the secretary of war, yet we feel justified in presuming 
that it was done by the approbation and direction of the president. The 
president speaks and acts through the heads of the several departments 
in relation to subjects which appertain to their respective duties. Both 
military posts and Indian affairs, including agencies, belong to the war de- 
partment. Hence, we consider the act of the war department, in requiring 
this reservation to be made, as being in legal contemplation the act of the 
president; and consequently, that the reservation thus made was, in legal 
effect, a reservation made by order of the president, wihin the terms of the 
act of congress. 
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promulgating the standards and procedures for classification 
of information affecting the national defense and for safe- 
guarding it, expressly provided for delegation of authority by 
heads of departments in that regard. See E.O. 10901 (26 F.R. 
217), amending E.O. 10501 (18 F.R. 7049), whereby it was 
specifically provided that: 


* * * the authority for original classification of infor- 
mation om material under this order may be exercised by 
the head of the department, agency, or Governmental 
unit concerned or by such responsible officers or em- 
ployees as he, or his representative may designate for 
that purpose. The delegation of such authority to 
classify shall be limited as severely as is consistent with 
the orderly and expeditious transaction of Government 
business. [Then follows a list of departments, agencies 
and Governmental units to which the authority to 
classify is delegated. Included in this list is the De- 
partment of State.] 


Consequently. it is clear that the delegation of authority to 
classify by the Secretary of State to Ambassador Beam, as 
shown by the record here (see J.A. 8-22), was done under the 
authority of the President, and is really presumed to be the 
act of the President. United States v. Eliason, supra. 

Appellant suggests. however, that since a criminal statute is 
here involved, principles such as stated above should not ap- 
ply. But the courts have presumed Presidential direction even 
in the promulgation of regulations under a statute providing 
criminal penalties for their violation. In Maresca v. U.S., 277 
Fed. 727 (C.A. 2, 1921), the contention was made that a regu- 
lation issued by the Commissioner of Internal Revenue with 
the approval of the Secretary of the Treasury, under the Act 
of August 10, 1917 40 Stat. 276, was void because the President 
himself did not make or promulgate it and because it did not 
appear that he authorized either of the named officials to exer- 
cise the power delegated by Congress to him under the Act. 
The statute prohibited all use of certain materials in the pro- 
duction of distilled spirits for beverage purposes and provided 
that, under such rules, regulations and bonds as the President 
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might prescribe, such materials might be used in the production 
of distilled spirits exclusively for non-beverage purposes. 
Criminal penalties were provided for violation. The Court 
replied to the defendant’s argument as follows (pp. 735-736) : 


The law is established that the President may exercise 
through the heads of departments the powers vested in 
him. He speaks and acts through the heads of the several 

; departments in relation to subjects which appertain to 
their respective duties. Wilcox v. Jackson ex dem. 
McConnel, 13 Pet. 498, 10 L. Ed. 264; Wolsey v. Chapman, 
101, U.S. 755, 25 L. Ed. 915. And it must be presumed as 
a matter of law that the Secretary of the Treasury, acting 
over his own signature, does so by direction of the Presi- 
dent. In U.S. v. Fletcher, 148 U.S. 84, 13 Sup. Ct. 552, 
37 L. Ed. 378, the President was required to act in the 
matter in controversy in a judicial capacity under the Ar- 
ticles of War in approving a report of a court martial, and 
it appeared that the Secretary of War had acted in the 
matter over his own signature. The court held that it 
must be presumed that he acted by direction of the Presi- 
dent in so doing. And in Porter v. Coble, 246 Fed. 244, 
259, 158 C.C.A. 404, a postmaster who had been removed 
from office by the Postmaster General claimed that the 
power of removal was in the President, and that there was 
nothing to show that the man had been removed by the 
President or that the Postmaster General had ever been 
authorized by the President to make the removal. It was 
held that it must be presumed that the Postmaster General 
in ordering the removal acted by direction of the President. 
So it may be that the act of the Secretary of the Treasury 
in promulgating the regulation was the act of the President 
in the matter under consideration. 


Here, of course, there is no need to presume Presidential di- 
rection, for the President has expressly authorized the Secre- 
tary of State to confer on appropriate subordinates the func- 
tion of classifying information affecting the national defense. 
E.O. 10501, as amended by E.O. 10901; ante, p. 11. As a 
matter of fact, appellant concedes, as he must, the authority of 
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the Secretary of State to permit State Department personnel 
to classify documents (Br. p. 25). Notwithstanding this, he 
urges that Congress, in enacting Sec. 783(b) did not intend to 
protect information classified by subordinate officers. 

This argument of appellant is belied not only by common 
sense but by the legislative history of the very section under 
examination. 

During subcommittee hearings in 1949 on a section similar 
in material respect to Sec. 783(b), as finally enacted, Senator 
Mundt, one of the co-authors of the bill (S. 1194, 81st Con- 
gress), made clear the intent that the section would cover “all 
classified information” which had been classified “as affecting 
the security of the United States: 


Senator Fercuson. But does the wording of yours 
indicate that it applies only in what you call peacetime? 

Senator Munpt. No. This covers all kinds of con- 
veyance of materials to foreign governments. 

Senator Fercuson. No matter what the time is? 

Senator Munpr. For this reason, this would also make 
it illegal for some well-intentioned individual having se- 
curity secrets at his command to peddle them without 
authority to an ally. This, you see, is to an ally or 
anyone. He has to have authority to do it. We should 
not, I think we must agree, permit individual Americans 
in relatively obscure positions, even out of the best of 
motives, to give our security secrets away to the closest 
of allies. 

Senator Fercuson. What kind of papers do you have 
in mind that it would be a crime to deliver to allies? 

Senator Munor. That is spelled out in definition. It 
is any paper which has been—— 

Senator O’Connor. Classified. 

Senator Munpr. Yes; classified as affecting the secu- 
rity of the United States, all classified information. 

As the Senator understands, one time a thing is classi- 
fied and at another time it is not. 

Senator Fercuson. I understand that, but the word 
“classified” is not always under a directive of the 
President. 
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Senator Munor. By the President or by somebody 
acting for him. 

Senator O'Connor. The head of any department, 
agency, or corporation. 

Senator Fercuson. Then this goes so far as to allow 
an administrative officer to classify anything, and the 
transfer of that would be criminal under your act. 

Senator Munot. It permits him to transfer anything 
provided he has the approval of the President so to do, 
but it keeps the responsibility on the President. It says 
with the approval of the President. 

Senator Fercuson. Does the Senator know whether 
or not that has been the practice in the past, marking 
things “Secret” or “Top Secret”? We have so many 
definitions and so many stamps in these departments. 

Senator Munot. The difficulty in the past has con- 
spicuously been not one of classifying too much and 
keeping too much from the enemy, but permitting too 
much to leak out to the enemy, the failure to protect 
the papers. 

Senator Fercuson. Has this anything to do with the 
national defense? 

Senator Munpr. This is very definitely a part of the 
national defense. 

Senator Fercuson. I mean the papers we are talking 
about. If it is marked “Secret” because it is for the 
national defense, that is one thing, but suppose it is 
just marked “Secret” and it has nothing to do with the 
national defense. 

Senator Munor. That is covered in the definition as 
affecting the security of the United States. It is spelled 
out. 

Senator O’Connor. In line 12 of the bill the require- 
ment is that the classification would be of those papers 
which affect the security of the United States. 

Senator Fercuson. That was what I wanted to get at. 

Senator Munpr. That is right. That is definite. 
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Senator Fercuson. What about the person knowing, 
or believing or having reason to believe that it would 
affect the security? 

Senator Munpr. From the standpoint of the person 
against whom the statute runs he can determine that 
by whether it is marked “Classified” or not. The man 
who does the classifying acts in his responsible capacity 
as the representative of the President. 

Senator Fercuson. Allright. What you do, then, is 
to use the word “classified” to be the determining feature. 
Suppose it is not marked 

Senator Munpr. If it is classified it is marked or it is 
supposed to be marked. 

Senator Feravson. Suppose he gets the knowledge 
from a classified paper and then gives it orally? 

Senator Munpt. If he knows or has reason to believe 
that it is classified, he is guilty. 


Hearings on 8. 1194 and 8. 1196 Before a Subcommittee of 
the Judiciary, 81st Congress, Ist Session (1949) p. 32. 

When the Internal Security Act of 1950 was pending in the 
81st Congress, the Senate version was embodied in 8S. 4037, 
which was an omnibus bill integrating 5 earlier bills relating 
to the control of subversive activities. Section 783(b) of Title 
50 is identical to Section 4(b) of S. 4037." The Senate Report, 
No. 2369, which accompanied §. 4037 pointed out that it was 
the purpose of Sections 4-17, among other things, to “protect 
the integrity of the Government itself * * * by protecting the 
security secrets of the United States against agents of a foreign 
government or the Communist movement. (Report, p. 4). 
Page 5 of the Report summarizes Section 4(b) as making “it 
unlawful, except with special authorization, for any officer or 
employee of the United States or of any Federal agency to 
communicate to any representative of a foreign government 
or to any officer or employee of a Communist organization, 
information of a kind which he knows or has reason to know 
has been classified by or with the approval of the President as 


* Sections 4-17 of the omnibus bill (S, 4037) incorporated in substantially 
the same form the corresponding provisions of 8, 2811. See Senate Report 
No. 2369, to accompany 8. 4037, 81st Congress, 2nd Session, at p. 3. 
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affecting the security of the United States.” [Emphasis sup- 
plied]. The House version of the bill, H.R. 9490, 81st 
Congress, 2nd Session, as originally introduced, contained a 
substantially similar provision, which was Section 4(a) of that 
bill. The Conference Report, No. 2980, to accompany H.R. 
9490, from the Committee on Un-American Activities pointed 
out that the Committee study of the necessity for new legisla- 
tion had led to the conclusion that legislation should be directed 
toward, among other things— 


1. Making it unlawful for any officer or employee of 
the United States to communicate in any manner to 
any person who is an agent or representative of a 
foreign power or a member of a Communist organiza- 
tion, any information which has been classified as 
affecting the security of the United States, unless specifi- 
cally authorized to do so by the head of a Department. 
House Report, p. 3. [Emphasis supplied.] 


The Report’s analysis of Section 4(a) of the bill referred to 
“any information which shall have been classified by the Pres- 
ident as affecting the security of the United States.” The Con- 


ference Report (House Report No. 3112, 81st Congress, 2nd 
Session, to accompany H.R. 9490) contains no specific refer- 
ence to the subsection in question except to indicate adoption 
of the Senate version. 

Moreover the floor debates concerning this particular sub- 
section certainly give no indication that it was the intent of 
the Congress to limit the scope of this subsection only to docu- 
ments personally classified by the President or the head of a 
Department or agency. On the contrary, it is apparent that 
the subsection applied to all information classified under the 
authority of the President as affecting the national defense. 
See for example the colloquy with Senator Kefauver at pages 
14241-2, Daily Congressional Record—Senate, September 6, 
1950. 

Appellant, almost as an aside in this part of his brief, also 
complains that the District Court should have allowed him to 
challenge the propriety of the classification; i.e., to go behind 
the fact of classification under E.O. 10501 and to challenge the 
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merits of whether it does in fact relate to the national defense 
and was, therefore, properly classified. Unlike the espionage 
statutes, 18 U.S.C. 793 and 794,’ Sec. 783(b) requires only that 
the jury find that the information transmitted was in fact 
classified, under proper authorization, as information relating 
to the national security. By its terms information classified 
pursuant to E.O. 10501 must be classified as affecting the na- 
tional security. There is no reason of public policy or other- 
wise which should permit a Federal employee under any cir- 
cumstances to substitute his judgment for the judgment of an 
authorized classifying official in determining whether or not a 
particular document should be made available to a foreign 
agent. The trial court therefore was clearly correct in pre- 
cluding efforts of the defense collaterally to attack the pro- 
priety of the classification on the basis that the appellant 
would have exercised a judgment different from that exercised 
by the Ambassador. 

Not only do the documents which were transmitted to the 
Polish agents by appellant show on their face that they were 
properly classified as affecting the national defense within the 


authority conferred by Executive Order 10501, but it is per- 
fectly apparent that the Ambassador was in the best position 
to determine the policy considerations necessarily involved as 
to whether or not the documents should have been classified 
and the level of such classification. It was not open to ap- 
pellant to challenge that classification as a defense at his trial. 


™The pertinent phraseology of the espionage statutes is “information 
relating to the national defense of the United States”. The Supreme Court 
has held that the question of whether the material involved in a particular 
case is information relating to the national defense within the meaning of 
the espionage laws is 2 question of fact to be determined bby the jury under 
proper instruction by the Court. “National defense” was construed as “a 
generic concept of broad connotations, referring to the military and naval 
establishments and the related activities of national preparedness.” How- 
ever, the connection of the information to the national defense must not be 
strained or arbitrary, but must be “reasonable, direct and natural”, Gorin 
y. United States, 312 U.S. 19, 32. Moreover, “information relating to the 
national defense” does not include information from sources lawfully 
available to the general public, information which the Government has 
either made public or has never deemed appropriate to be withheld. United 
States v. Heine 151 F, 2d 813 (C.A. 2, cert. denied 328 U.S, 833). In an 
espionage case the fact of classification would of course, be some proof which 
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IL The statements made by appellant to a State Department 
security officer in Germany were voluntary, and were prop- 
erly admitted into evidence 


The appellant contends also that, when he was interviewed 
in Frankfurt by the security officer, Knauf, the written con- 
fession and other statements he made on that occasion were 
involuntarily made as a matter of law and, therefore, should 
have been excluded by the trial court (Br. 30-41). Appellant 
concedes that no physical pressures were exerted, but asserts 
the presence of “psychological” and “moral” pressures of such 
a nature as to invalidate the confessions (Br. 31). 

Under the law and practice of this jurisdiction the duty of 
a trial judge with respect to an offered confession, the admis- 
sibility of which is challenged. is first to determine on voire 
dire whether or not there is evidence upon which the confession 
might be held to be voluntary. If he concludes there is no 
such evidence, then he must exclude the confession from the 
case. But if, in his view, there is evidence from which it might 
be held to be voluntary, he must admit it in evidence and 
submit it to the jury under proper instructions. McAfee v. 
United States, 70 App. D.C. 142; 105 F. 2d 21; Jd.,72 App. D.C. 
60, 111 F. 2d 199; certiorari denied 310 U.S. 643; Wright v. 
United States, 102 U.S. App. D.C. 36, 250 F. 2d 4. 

In carrying out the requirement under the McAfee cases, 
supra, the District Court held a hearing, out of the presence of 


the jury could take into consideration in determining whether the informa- 
tion relates to the national defense, 

In enacting Section 783(b), however, Congress chose the phraseology, in- 
formation ichich has been classified ax affecting the security of the United 
States. Thus the fact that particular information had been so classified 
under authority of the President is sufficient to proscribe its being turned 
over to foreign representatives without proper authorization (cf, the col- 
loquy between Senators Kefauver, Ferguson, Mundt and McCarran during 
Senate debate on S.4037 at pages 14241-2 of the Daily Congressional Record, 
September 6, 1950). 

A probable distinction for the use of the different language in Section 
783(b) and the espionage statutes undoubtedly centers around the scope of 
the particular statutes. Whereas the espionage statutes proscribe the trans- 
mittal of certain types of information to any unauthorized person, including 
of course, the American general public, Section 783(b) proscribes the 
transmittal of certain information to representatives of foreign governments 
only. 
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the jury, on the motion of the appellant to exclude his state- 
ments to the security officer and to the FBI agents (Tr. 290- 
1294). Based on that testimony, the court denied the motion 
to suppress (Tr. 1294) and subsequently admitted the confes- 
sions in evidence. 

Appellant contends that his statements were rendered in- 
voluntary because of psychological coercion. Whether psy- 
chological coercion exists in a given case such as to render a 
confession involuntary depends upon a weighing of the cir- 
cumstances of pressure against the power of resistance of the 
person confessing. Stein v. New York, 346 U.S. 156. In de- 
termining the voluntariness of a confession a variety of factors 
are taken into consideration, none of which, standing alone 
would be conclusive. Among the factors to be considered in 
this case are appellant's age, intelligence, background, ex- 
perience and the conditions of the interview. 

Appellant is forty-one years old (Tr. 1210). A résumé of his 
work includes being a Second Secretary in the Foreign Service; 
a Program Officer in the Department of State; a Foreign Af- 
fairs Officer in the International Exchange Service; a Deputy 
Chief of Operation for the U.S. Information Center in Ger- 
many; a Press and Publications Officer in the Office of Military 
Government in Germany; a Plans and Operations Officer and 
a Film Control Officer in the Office of Military Government in 
Germany. Appellant spent three years in the U.S. Army Air 
Corps during World War II and ten months in the U.S. Mili- 
tary Intelligence (Tr. 1210-1212). In Military Intelligence 
appellant had experience as an interrogator (Tr. 1215-1216). 
From this experience, appellant testified, he was aware that he 
had a right to remain silent while being questioned by the se- 
curity officer (Tr. 1216). Appellant admitted under cross ex- 
amination, during the hearing on the motion, that most of the 
jobs he enumerated were positions of responsibility (Tr. 1212). 

Appellant was questioned by the security officer in an office 
on the third floor of the American Consulate Annex in Frank- 
furt (Tr. 1642). The actual interview was from 1:00 to 8:15 
p.m, Although they did not leave the office until 10:45 p.m. 
(Tr. 1322). The interim between 8:15 and 10:45 was the time 
taken by the stenographer to transcribe the statement which 
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appellant had dictated (Tr. 1322). The security officer was 
the only one to question appellant. Appellant was not ques- 
tioned by others working in relays. Appellant was warned of 
his Constitutional right that he did not have to give any infor- 
mation that he felt would incriminate himself (Tr. 1572).* 
Appellant was not told that Miss Discher had been picked up 
by the police until after he had confessed his activities on be- 
half of Poland ana the interview was completed (Tr. 1394).’ 
The security officer did tell appellant that if he told the whole 
story a lot of innocent people would be helped (Tr. 1412)."° 

No physical force was used on appellant. Nor was he 
threatened with physical force by the security officer or anyone 
else at anytime during the interview (Tr. 1418 and 1498). Ap- 
pellant was not deprived of food, drink or the toilet facilities. 
He was free to leave and was told this by the security officer 
(Tr. 1415, 1490). However appellant undoubtedly felt that he 
was under an obligation to his employer, the Department of 
State, to remain and answer the questions of the security of- 
ficer (Tr. 1214-1215). 

It is of course, settled that, with respect to the voluntariness 
of a confession, each case must be judged on its own facts. 
McAffee v. United States, supra. There is no precise formula 
by which the admissibility of a confession can be determined. 
The courts have left the rule to be evolved from the facts and 
circumstances of each particular case. Bram v. United States, 
168 U.S. 532, 549. The test of admissibility is whether or not 
the confession was made freely, voluntarily and without any 
compulsion or inducement. Wilson v. United States, 162 US. 


*During the hearing out of the presence of the jury on appellant's mo- 
tion to exclude his statements to the security officer and the F.B.I. agents, 
appellant testified that he did not recall being told about his Constitutional 
rights (Tr. 1076, 1227). The Court denied uppellant’s motion (Tr. 1294). 
Appellant did not testify before the jury. Thus on appellant's own election 
the security officer's testimony was uncontroverted before the jury. 

* Appellant also testified during this hearing out of the jury's presence 
that the security officer had told him prior to his admissions and confession 
that Miss Discher had been picked up by the German police (Tr. 1082). 

” Appellant testified during the hearing on this motion that the security 
officer indicated during the interview that the people who had helped get 
Miss Discher out of Poland and into Germany would come to harm unless 
appellant told the security officer a lot more than he had (Tr. 1085). 
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613, 623. To be voluntary the confession must be the expres- 
sion of free choice by one, who at the time he confesses, is in 
possession of mental freedom to confess or deny a suspected 
participation in a crime, or to refuse to answer. Lisenba v. 
California, 314 U.S. 219. 

Interrogation is not of itself inherently coercive. as is physi- 
eal violence. Stcin v. New York, 346 U.S. 156. The limits in 
any case depend upon a weighing of the circumstances of pres- 
sure against the power of resistance of the person confessing. 
Stein v. New York, supra. Considering all the circumstances 
in this case, it is clear that appellant's statements were entirely 
voluntary. Here was an intelligent, mature man—who had 
held responsible Government. positions—experienced in in- 
terrogating procedures, being questioned by a single person, 
whom he knew to be a security officer. 

Appellant's brief carries with it the innuendo that there was 
something sinister or immoral in the interrogation of him by 
the security officer in Frankfurt. However, the interrogation 
by Knuaf to determine if, and to what extent, American secrets 
may have been compromised to a foreign power is a completely 
legitimate governmental function, or, more properly, a govern- 
mental duty. Such was of course, as testified by Knauf, the 
primary function of this interview with appellant. Certainly 
the Government is not foreclosed from interrogating one of its 
officials to determine if there has been a violation of a public 
trust and a consequent impairment of sensitive governmental 
operations, 

Appellant greatly magnifies the significance and legal effect 
of Knauf's reply to appellant’s question when the latter was 
reading the last paragraph of his written statement: “No pres- 
sures were used against me?” Knauf’s reply was, “only moral 
pressures” (Tr. 427-428; Br. 32). Appellant also stresses that 
Knauf during cross-examination testified that he had appealed 
to the appellant's integrity (perhaps 50 times; perhaps 2 times) 
(Tr. 429). 

The record, however. demonstrates that any moral pressures 
which may have asserted themselves on appellant in narrating 
his story to Knauf were initially and primarily self-engendered 
upon appellant by his own conscience. Early in the interview, 
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as shown by the tape recording which was introduced as De- 
fense Exhibit No. 3, the appellant indicated rather conclus- 
ively that his conscience—in connection with his affair with 
Miss Discher, which was at the core of his whole misconduet— 
was bothering him. He told Knauf: “I have been walking 
around with this thing inside of me for a long time. I am 
going to cry sometime and I knew it would come sometime; I 
knew this was coming here or in Washington. Since I have 
psychologically prepared myself for this, I have no objection 
to your asking me questions about Miss Discher. If you had 
waited until tomorrow, I could have said, ‘Ask Bill Tonesk’, 
because I intended to tell him all about it.” (Quoted in argu- 
ment from the tape recording by Government Counsel at Tr. 
1283-1284.) 

According to the testimony of Knauf, which is borne out by 
the tape recording of the interview (Def. Ex. 3), the first 
several hours of the interview were taken up with a discussion 
of Scarbeck’s background and his knowledge of black market 
activities in money and cigarettes among Embassy personnel 
(Tr. 301-302, 1285). Although Knauf steered the conver- 
sation into these subjects, most of the talking was done by 
appellant. Knauf then brought up the subject of Miss Discher 
and appellant talked about her for approximately three hours 
(Tr. 302-306, 1285). When Knauf pointed out to the appel- 
lant that the latter's story concerning the obtaining of the 
passport for Miss Discher did not ring true, the appellant 
finally said after some preliminary sparring, “It’s all very short 
and swect: I was given the treatment” (quoted in argument 
from the tape recording at Tr. 1286). Appellant then poured 
out the whole story which was immediately thereafter reduced 
to a short written statement. Knauf’s appeal during their 
interview to appellant’s integrity amounted to no more than 
an entreaty to tell the truth. This does not amount to an 
inducement to appellant to make a confession, and it certainly 
was not advising him to confess to anything of which he was 
not guilty. Crooker v. California 357 U.S. 433; Sparf v. United 
States 156 US. 51. 

Appellant’s argument in his brief as to the voluntariness of 
the confession to Knauf, is basically dependent on his own 
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challenge to the credibility of the Government’s evidence. He 
ignores the fact that the jury has determined this fact question 
adversely to his position, and since the jury’s determination in 
this regard is supported by substantial evidence, taking the 
view most favorable to the Government, a reviewing court will 
not concern itself with weighing the evidence for determining 
the credibility of witnesses. Glasser v. United States, 315 US. 
60, 80; Morton v. United States, 79 U.S, App. D.C. 329, 147 
F, 2d. 

In an additional attack on the credibility of the evidence 
offered by the Government, appellant criticizes government 
counsel for failure to call Miss Vohlers as a witness. Miss 
Vohlers was the stenographer who took the dictation for and 
typed the written statement of appellant to Knauf. Appel- 
lant baldly asserts, with no justifying factual basis, that Miss 
Vohlers was an unbiased witness whose testimony would have 
helped appellant (Br. 33). His explanation as to why the 
defense did not call her as a witness was because she was 
beyond the reach of a defense subpoena. It is significant how- 
ever, that at no time prior to or during the trial did the defense 
request the Government’s cooperation in producing her at the 
trial nor did he apply for leave to take her deposition. It is 
perfectly plain that such action was not taken by the defense 
as a matter of trial strategy since it was unwilling to risk having 
Miss Vohlers testify and corroborate the evidence already 
offered by the Government. Obviously, the Government “in 
a criminal trial is not under a duty to place upon the witness 
stand every person who may have knowledge of the crime 
which is the subject of the trial.” Curtis v. Rives, 75 U.S. App. 
D.C. 66, 123 F. 2d 936. This is certainly the case when the 
witness’ testimony “is for any reason comparatively unim- 
portant, or cumulative, or inferior to what is already utilized.” 
especially where a substantial expense would be involved in 
producing the witness at the trial. 2 Wigmore on Evidence 
(3d Ed., 1940) Sec. 287; Morton v. United States 79 U.S. App. 
D.C. 329 147 F. 2d 28. cert. denied 324 U.S. 875. 

Appellant also refers to the tape recording as the second 
unbiased witness to the interrogation (Br. 34) and intimates 
that the tapes were tampered with after the original recording 
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was made (Br. 40). The tape recordings were received in 
evidence as a defense exhibit (Tr. 1234) and during the course 
of the trial, appellant’s counsel asserted to newspaper reporters 
his belief that the tapes had been tampered with. When his 
bluff was called on this point by government counsel at the 
trial, defense counsel retracted in open court his earlier state- 
ment to the press and stated that he had no proof of any tam- 
pering (Tr. 1118-1119}. And no evidence was elicited during 
the trial, nor do we think it could be, that the tapes had been 
tampered with. 


III. Appellant was not under arrest when he made his con- 
fessions to the State Department Security Officer and, there- 
force, the rule of the Mallory case is not applicable 


‘As an additional argument for excluding the confession made 
to Knauf, the State Department security officer, appellant 
urges that the facts of the case suggest that. he was actually 
under arrest during all the time of his interview in Frankfurt 
and thereafter remained “under unbroken detention” (Br. 
42). Accordingly, the argument goes, the confessions made 
in Frankfurt as well as in Washington should have been ex- 
cluded under the McNabb-Mallory rule."' since appellant was 
not taken before a committing magistrate without unnecessary 
delay (Br. 42-51 and 57-67). 

The short answer to appellant’s contention here is that no 
arrest was made in this case until June 13, 1961 when appellant 
was arrested by F.B.I. agents pursuant to a warrant (Tr. 1778) ; 
and the written confessions which were received in evidence as 
well as the oral statements here in question were made by ap- 
pellant on June 5 in Frankfurt and on June 7, 8 and 9 in Wash- 
ington (J.A. 23-43). After appellant was in fact arrested he 
was taken before the United States Commissioner within an 
hour (Tr. 1778). 

Of course, appellant’s argument is premised not on the arrest 
which actually took place on June 13, but on his contention 
that he was really held in constructive custody beginning on 
June 5 in Germany (Br. 42). 


* VWeNabdbd vy. U.S., 318 U.S. 332 and Mallory v. U.S., 354 U.S, 449. 
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The Mallory rule is that a confession of guilt, though not 
the result of physical or psychological pressure, is inadmissible 
in evidence where made by one under arrest and detained in 
violation of Rule 5(a) of the Federal Rules of Criminal Pro- 
cedure which requires commitment without unnecessary delay. 
The purpose of the rule, of course, as enunciated by the Su- 
preme Court in the exercise of its supervisory powers over the 
administration of eriminal justice in the federal courts, is sim- 
ply to enforce compliance by police officers with the require- 
ments of Rule 5(a) of the Federal Rules of Criminal Pro- 
cedure. Mallory, supra, p. 32. But Mallory has no applica- 
bility to this case. since appellant was neither under arrest nor 
was he being physically detained at any time prior to June 13, 
1961. 

The term “arrest” is applied where a person is taken into 
custody or restrained of his full liberty or where the detention 
of a person in custody is continued even for a short period of 
time. Long v. Ansell 63 App. D.C. 68, 69 F. 2d 386; United 
States v. Scott 149 F. Supp. 837. The testimony in this case 
clearly shows that, although appellant was almost continuously 
in the company of Government representatives from the time 
of his first confession, to Knauf, on June 5 in Germany, until 
his arrest on June 13. he certainly was not arrested or physi- 
cally detained, in any legal sense, at any time prior to June 13. 

When appellant travelled to Bonn from Warsaw, arriving on 
June 5, he did so under orders from his employer, the Depart- 
ment of State. When Farber offered to drive appellant from 
Bonn to Frankfurt that same morning, the fact that appellant 
believed he was to talk to another State Department officer 
about other Departinental business, did not transform his vol- 
untary accompaniment of Farber to Frankfurt into an act of 
arrest by the Government. 

Appellant was specifically told by Knauf during the inter- 
view in Frankfurt that he was free to leave if he was not going 
to tell the truth (Tr. 1415), that he was not being placed under 
arrest (Tr. 1626), that Knauf had no arrest powers (Tr. 1626— 
27) and that they were to talk about some matters concerning 
the security of the American Embassy in Warsaw (Tr. 1298). 

After appellant confessed to Knauf his involvement with 
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Polish intelligence agents and a statement had been reduced 
to writing, Knauf telephonically reported this to his superiors 
in the State Department, who ordered appellant and Knauf 
to come immediately to Washington, which they did, arriving 
here in the late afternoon of June 6, 1961, after a stopover in 
Bonn at Knauf’s home for a couple of hours of sleep. 

After a brief stop at the State Department that day, appel- 
lant was shown to quarters which had been reserved for him and 
Knauf that day at a nearby motel.'? The person who showed 
appellant to the motel testified that appellant looked over both 
bedrooms and decided which one he wanted ™ (Tr. 1841). 

During the next three days appellant was interviewed at 
the State Department by two F.B.I. agents. 

After each such interview with the F.B.I., appellant re- 
turned to the motel where he and Knauf had adjoining bed- 
rooms (Tr. 1221), Appellant had his own set of keys to his 
room at the motel (Tr. 1222-1223). The door to appellant's 
bedroom could not be locked from the outside but it could be 
locked from the inside (Tr. 1222). There was a fire escape 
outside the bedroom window of the room which appellant oc- 
cupied. Similarly the bathroom shared by appellant and 
Knauf could be locked from the inside and had a fire escape just 
outside the window (Tr. 1222). 

Appellant's position that he was under arrest or was illegally 
detained when he made the statements to the F.B.I. agents is 
incongruous with his own testimony. Appellant testified that 
the F.B.I. agents told him he could leave the room at any time 
during the interview if he wished (Tr. 1163). His position 
becomes tenuous indeed when one considers that appellant was 
allowed to return to his motel room each evening after the in- 
terviews where, even appellant’s testimony indicates, there 
were no efforts made to prevent his departure (Tr. 1224), un- 


A diagram of the rooms occupied by Knauf and appellant at Letter- 
man's Motel is attached to the Government's brief as an appendix. The 
diagram is a copy of Govt. Exh. No. 21 which appellant had designated for 
printing in the Joint Appendix but which does not appear therein. 

When appellant testified on his motion to exclude his statements, he 
stated that room number &9 was pointed out to him as the nicer of the two 
bedrooms. So he took it over (Tr. 1146). 
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less the presence of Knauf in the room in the same suite could 
be said to accomplish this alone. 

With regard to the statements which appellant made to the 
F.B.I. agents, appellant was introduced to two Special Agents 
of the F.B.I. at the State Department Building in Washington, 
D.C. There was no effort made by the F.B.I. agents to take 
appellant into their control. They introduced themselves and 
showed appellant their credentials. Appellant was told im- 
mediately that he did not have to talk to the agents if he did 
not want to; that any statement he might make to them could 
be used against him in a court of law; and that he had the right 
to consult with an attorney at any time during the entire in- 
terview (Tr. 1738). The agents told him that the F.B.I. is 
responsible for investigating internal security matters and acts 
of espionage against the United States (Tr. 1738). The agents 
asked appellant to tell them about certain matters which oc- 
curred in Warsaw where he was assigned as Second Secretary 
in the American Embassy (Tr. 1738). Appellant then related 
his story. On each day of the three days which the interviews 
covered, appellant was asked if he would mind putting the 
information he had related to the agents into a written state- 
ment. Before he answered. appellant was told, each time, that 
he did not have to furnish a signed statement; that if he did 
it could be used against him in a court of law and that: he had a 
right to consult an attorney before such a statement was given. 
Appellant stated that he had no objection (Tr. 1771-1772). 
When each statement was completed appellant read it and 
signed it (Tr. 1773). The interviews, at which appellant gave 
signed written statements, took place on June 7, § and 9, 1961. 

Appellant contends that the latter statements given by him 
to the F.B.I. agents were a continuous part of the earlier state- 
ment given to the security officer, Knauf. To support this 
contention appellant cites a statement made by the Ninth Cir- 
cuit Court of Appeals in Burwell v. Teets 245 F, 2d. 154. The 
quotation merely restates the rule laid down by the Supreme 
Court in Leyra v. Denno 347 U.S. 556 which is that when one 
must say that the facts of an earlier involuntary confession 
control the character of a subsequent confession so that there 
was simply one continuous process the later confession may 
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not be used either. In Leyra the Court found that the later 
confessions were given in rapid succession to & police officer, & 
trusted friend and two state prosecutors when the defendant’s 
already physically and emotionally exhausted ability to resist 
interrogation was broken to almost trance-like submission by 
use of the arts of a highly skilled psychiatrist. In the similar 
ease of Lyons v. Oklahoma 322 U.S. 596 the Supreme Court held 
that a subsequent confession was not inadmissible because it 
was given a full twelve hours after the involuntary confession 
to a different group of people. The Court held that the earlier 
events did not lead to the inescapable conclusion that the later 
confession was brought about by the earlier mistreatment. 

In any event, however, we have already shown that all the 
statements and confessions of appellant which were offered at 
his trial were completely voluntary. 


IV. The evidence at the trial sufficiently corroborated the es- 
sential facts of the confessions so as to establish their trust- 
worthiness; and the corpus delicti was established 


The next contention of appellant is that the “prosecution 
failed to present corroborating evidence sufficient to establish 
the corpus delictt” (Br. 67). 

The Supreme Court has, however, expressly rejected the re- 
quirement that the corpus delicti must be proven by evidence 
independent of an accused’s extrajudicial confession or admis- 
sion. The Court stated that it is sufficient to require the 
Government to introduce substantial independent evidence 
which tends to establish the trustworthiness of the statements. 
Opper v. United States, 348 U.S. 84. 

To the same effect and decided contemporaneously with the 
Opper case is Smith v. U nited States, 348 U.S. 147 in which the 
Court stated that all elements of an offense must be established 
by independent evidence or corroborated admissions, but one 
available mode of corroboration is for the independent evidence 
to bolster the confession itself and thereby prove the offense 
through the statements of the accused. 

With regard to the type of corroborative evidence it is estab- 
lished that evidence sufficient to corroborate an extrajudicial 
confession or admission may be in the form of circumstantial 
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evidence. Ercoli v. United States, 76 App. D.C. 360, 131 F. 
2d 354; Solar v. United States, 94 A. 2d 34 (Mun. Ct. App. 
D.C.). 

In this case the corpus delicti was established by appellant’s 
confessions and substantial independent evidence which es- 
tablished the trustworthiness of the confessions. 

Before outlining the corroborating evidence introduced by 
the Government 2 brief outline of appellant’s statements which 
were in evidence are set forth below: 

Appellant was an employee of the United States at the time 
of his crime. 

Appellant admitted that he was found in a compromising 
situation with Miss Discher on the night of December 22-23, 
1960 by agents of the U.B., Polish Security Police. and the 
Polish Militia; that photographs were taken and threats were 
made by these men to appellant with regard to Miss Discher 
if appellant would not cooperate by providing them with in- 
formation from the American Embassy (JA 23, 28). 

Appellant agreed to meet with these men at later dates. 
During one of these meetings he supplied them with a copy of 
Foreign Service Despatch No. 344 which concerned Polish- 
American relations (JA 26. 30). Appellant told the F.B.I. 
agents that when he obtained a copy of Foreign Service Des- 
patch No. 344 he noted that it was classified “Secret” (Tr. 
1755). 

Appellant also admitted that he had given the U.B. agents 
information orally from the embassy files concerning Foreign 
Service Despatches Nos. 344, 444 and 518 (JA 30, 38, 39). 
This oral information was obtained from the Reading File 
which is a chronological compilation of the Foreign Service 
Despatches sent by the embassy to Washington. Many of 
these despatches were unclassified whereas others had such 
classifications as “Official Use Only”, “Confidential”, and in 
some instances “Secret” (Tr. 1755). 

Appellant admitted obtaining a passport for Miss Discher 
with the help of the U.B. and that Miss Discher did leave 
Poland. Appellant joined her in West Germany and stayed 
there with her for two weeks. 
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Appellant admitted receiving 1,600 marks from the U.B. 
which was to pay for Miss Discher’s stay in Germany (JA 
27, 33). 

In corroboration of these statements the Government in- 
troduced the following evidence which establishes the trust- 
worthiness of appellant’s confessions and which evidence is 
more consistent with guilt than with innocence: 

Ambassador Beam testified that appellant had served as 
Second Secretary and General Services Officer at the American 
Embassy in Warsaw, Poland (Tr. 15). The Ambassador also 
stated that he did not authorize anyone to divulge any infor- 
mation in Foreign Service Despatches Nos. 344, 444, or 518 
(Tr. 27). 

The testimony of Charlotte McAuliffe, Master Sergeant 
Ronald Cardin, and N. Phyllis Jokel indicate that appellant 
was observed using the Reading File, which contained Foreign 
Service Despatches, on a number of occasions between Janu- 
ary and May 1961. None of these witnesses recall seeing ap- 
pellant reading this file prior to January 1961. (Tr. 59, 63, 
68.) Miss Jokel, who was the Records Clerk, further testified 
that appellant asked her for Foreign Service Despatch No. 344 
on three different occasions (Tr. 70). Miss Dorothy Cwynar 
testified that appellant had told her that he had had Foreign 
Service Despatch No. 344 and had turned it over to the Marine 
guard. Miss Cwynar sometime later picked up this despatch 
from the Marine guard (Tr. 147). 

The two Marine guards testified that on the night of Febru- 
ary 6, 1961 appellant left a classified envelope at 1730 hours; 
checked out of the embassy at 1740 hours; checked back into 
the embassy at 2120 hours and picked up the classified enve- 
lope; and again returned the envelope and checked out of the 
embassy at 2335 hours (Tr. 135, 142). This pattern is iden- 
tical to the one admitted by appellant to the F.B.I. agents 
in describing how he got Foreign Service Despatch No. 344 out 
of the embassy (Tr. 1753). 

Major Frank S. Tarbell testified that he saw appellant read- 
ing the Reading File in the last week of March, 1961. They 
had @ conversation concerning a despatch that had been writ- 
ten by the three military attachés in connection with the brief- 
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ing of the War College people about the armed forces situation 
in Poland. Major Tarbell stated that the document was pre- 
pared by the Army Attaché, Colonel McKutcheon; and Navy 
Attaché, Commander Huddleston; and the Air Attaché Colonel 
Day (Tr. 277-280). This document was identified during the 
trial as Foreign Service Despatch No. 518, which was classi- 
fied “Secret” (Tr. 24, 25). 

Friedrick Cordes testified that appellant had requested his 
assistance in getting Miss Discher out of Poland. He said this 
was done by sending a telegram to her stating that a fictitious 
brother of her's was gravely ill. Cordes testified that Miss 
Discher arrived in Frankfurt on April 5, 1961. Appellant had 
given Cordes money to be sent.to Miss Discher in Poland for 
her trip and he had asked Cordes to make arrangements for 
housing Miss Discher. Later, when appellant arrived in 
Frankfurt, Miss Discher stayed with him in an apartment in 
the American settlement. While in Frankfurt appellant told 
Cordes that he was being followed and that appellant assumed 
that he was being followed by Polish agents. Appellant also 
requested Cordes to recommend a doctor for Miss Discher. 
Cordes recommended Dr. Wendt. Appellant later told Cordes 
that he had paid the doctor’s bill for Miss Discher for about 
500 or 600 marks (Tr. 163-172). 

Miss Discher verified the fact of the compromise of appel- 
lant by the Polish officers on the night of December 22-23, 
1960 and the taking of pictures (Tr. 193-194). Appellant later 
told Miss Discher that he was being blackmailed by people of 
the Polish Security Office (Tr. 216); that he met with these 
people about once or twice a week and that he gave them only 
“trifles’” (Tr. 220, 221). Miss Discher also testified that she 
received a passport from the Polish Government which was 
taken care of by appellant (Tr. 223). Miss Discher further 
stated that she described the man in the passport office to ap- 
pellant, who identified him as George Jaworski, one of the 
U.B. agents whom he had been meeting (Tr. 223-226). She 
verified the fact of her trip to Germany ; that the transportation 
was paid by appellant and that appellant paid for her doctor’s 
bill in Germany (Tr. 226). 
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In sum, then, the Government established all the elements 
of the offenses for which appellant was convicted, to-wit: 


(a) Appellant was an employee of the United States 

(b) that he unlawfully, knowingly and wilfully com- 
municated 

(c) information which had been classified as affecting 
the security of the United States under the au- 
thority of the President or Secretary of State, 

(d) that appellant had reason to know this information 
been classified as affecting the security of the United 
States, 

(e) that disclosure of this information had not been 
authorized by the President or Secretary of State 
or other proper authority, 

(f) that the information was communicated to a per- 
son he had reason to know was a representative of 
a foreign government, and that appellant was ap- 
prehended by the FBI in the District of Columbia 
on June 13, 1961. 


Appellant states in his brief that the Government failed to 
prove two essential elements of the offense charged (Br. 69). 
It is the Government’s position that under the theory of the 
Opper case, since appellant's confession by its nature extends 
to all the elements of the corpus delicti, it necessarily follows 
that evidence which fortifies the truth of the confession is cor- 
roborative of all the elements of the offense, although it may 
not be sufficient, of itself, to establish all of such elements. 

Appellant further contends that the Government cannot rely 
upon the independent evidence which it elicited during the trial 
to establish the trustworthiness of appellant's statement’s be- 
cause he surmises from the verdict that the jury did not be- 
lieve appellant’s statements that he had removed Foreign Serv- 
ice Despatch No. 344 from the Embassy (Br. 69). Appellant 
in effect is saying that the verdict of acquittal under Count 
4 of the indictment is inconsistent with the verdict of guilty 
under the first three counts. However, this is only one of the 
possible explanations for the difference in the verdicts. The 
jury did not have to reject appellant’s statement as being un- 
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trustworthy. Furthermore, this court has said that rational 
consistency in a jury’s verdict on each of several counts is not 
necessary. Silverman v. United States 107 U.S. App. D.C. 
144, 275 F. 2d 178, reversed on other grounds 365 U.S. 505; 
Gillars v. United States 87 U.S. App. D.C. 16, 182 F. 2d 962; 
see also Dunn v. United States 284 U.S. 390. It has also been 
said that a jury is not obliged to convict on all counts, and 
courts are not at liberty to surmise why some counts were 
proved and others were not. United States v. Rosenfeld 57 F.2d 
74 (2 Cir.), certiorari denied sub nom. Nachman v. United 


States 286 U:S. 556. 
CONCLUSION 


For the foregoing reasons, it is respectfully submitted that 
the judgment of the District Court should be affirmed in all 
respects. 

J. WaLTER YEAGLEY, 
Assistant Attorney General, 
Kevin T. Maroney, 
Roser S. Brapy, 
Attorneys, 


Department of Justice, Washington 26, DC. 
Attorneys for Appellee. 


1,9, GOVERNMPNY PRINTING OFFICE: 1963 


ITRACING OF GOVT. EX. NO. 21 al 


(Diagram of Suite of Rooms at Letterman's Motel) 


DROP LADDER j CIRE ESCAPE PLATFORM 


BEDROOM 


BEDROOM 


641734 O - 62 (Face blank p, 44) 


20M STREET 


641734 O ~ 62 (Face blank p, 44) 


TRACING OF GOVT. EX. NO. 21 gl TAL STREET 


(Diagram of Suite of Rooms at Letterman's Motel) 
g 


DROP LADDER ‘ ciRE ESCAPE PLATFORM | 


\ 


i 
- ot a = 


BEDROOM 


20M STrReeT 


BEDROOM 


REPLY BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRIET OF COLUMBIA CIRCUIT 


Nos. 16739 and 16952 


IRVIN C. SCARBECK, 
Appellant 


UNITED STATES OF AMERICA, 
Appellee 


Appeal from the United States District Court 
for the District of Columbia 


SAMUEL C. KLEIN 


1122 19th Street, N.W. 
Washington 6, D.C. 


Attorney for Appellant 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16739 and 16952 


IRVIN ©. SCARBECK, APPELLANT 
v. 
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APPELLANT'S REPLY BRIEF 


A number of arguments raised in the appellee's brief are 


answered below: 


frgument. To limit the scope of the statute in the fashion suggested 


by appellant would constitute a departure from established rules of 
statutory construction and would defeat the obvious intent of Congress in 
enacting the statute, i.e., to protect all classified defense information 
from unauthorized transmittal to foreign governments by United States 


employees (Br 19). 


Reply: On the contrary, all rules of statutory construction refute ap- 
pellee's contention. For example, see Sutherland, Statutes and Statutory 
Construction, Sections 4701, 4702, 4705, 5601-5609. 
There is no support for the argument that all classified informa- 
tion was intended to be covered by this statute. The following excerpts 
from the Congressional Record make it clear that only information 


classified by the President or Heads of departments was involved in the 


statute. 


Mr. McCarran. Mr. President, sub-section (b) prohibits Federal 
employees from divulging information which has been classified 
by the President as affecting the security of the United States 
to foreign agents, or to Communist organization members 
(September 5, 1960, p. 14175). 


Mr. Ferguson: I will stay right with it: 
To communicate in any manner or by any means, to any other 


verson whom such officer or employee knows . 


lunderscore the word ''knows'! -- or has reason to believe to 
be en agent or cepresentative of any foreign government or an as 
officer or member ‘of any Comm unist organization — ar 
He has to know that, or have reason to believe that, he is a 
member of a Communist organization or an agent or representa - 
tive of a foreign government — 
been classified by 


the Pre sident - 


The corporation would have to receive confidential, secret 
documents classified by the President or the head of a depart- 
ment, with the approval of the President — 

as affecting the security of the United States it would have to 

be so classified . 

September 6, 1950, p. 14241 


Mr. McCarran: It has to be classified by the President, and if 
classified by the President, both the recipient of the information 
and the giver of the information would have notice. p. 14241. 


Mr. Mundt: Mr. President, if lmay comment briefly on a couple 
of points raised by the Senator, I should like to do so. He says 
there is a great quantity of Government information marked 
"Gonfidential.'' The bill applies only to material classified by 
the President "as affecting the security of the United States." 
That is a different kind of classification entirely from some- 
thing marked '' Confidential." 


Mr. Kefauver: Are not all the files marked ''Confidential " for 
that purpose ? 


Mr. Mundt: No. Let me give an illustration from the confiden- 
tial files of the Department of Agriculture. Secretary Brannan 
has sent around confidential letters to several staff members, 
about the Brannon plan, for instance. It is not a matter of public 
knowledge. It is Department of Agriculture policy. The 
national security is not involved. .. . (p. 14242). 

The legislative history of this statute also shows that where the 
language "specifically authorized by the President, or by the head of 


the department, agency, or corporation," it means precisely and 


literally what these words state. 


Mr. Ferguson: The only persons who are entitled to receive such 
secret information are those whom the President/of the United 
States or the heads of the departments allow to have such infor- 
mation. That is as it should be. Should Winston|Churchill or 
anyone else come to the United States and go to certain Govern- 
ment employees and obtain our secrets from the ? No; they 
should go through the channel that is provided for such purposes, 
namely, the State Department, or they should go to the Presi- 
dent of the United States. He has the power to give them those 
secrets. If he does not, I say such persons should not get the 
secrets (p. 14615, September 12, 1950). 


MrFerguson: Mr. President, I again say that the agent of any 
friendly nation who comes to the United States wanting informa- 
tion which is secret, and is classified by the Prelsident, should go 
to the President or to the agency head and obtain/clearance, in 
order that he might receive it (p. 14616). 


. Ferguson: Referring to the illustration given by!the Senator of 
a supposed visit to the country by General Montgomery, does the 
Senator think that if he came here for information he would be 
talking indiscriminantly to everyone within the ee con- 
cerned? No; he would be talking to the head of the department 
who had been authorized to talk with him. If the jhead of the de- 
partment had not been authorized to talk with him, then he should 
not give him the information requested. There ray even be 
secrets which the President of the U.S. does not want to have 
imparted to anyone, and, if he so classifies certain information 
and does not thereafter declassify it and authorize that it be given 
to the head of a foreign government, or to a Communist, or to an 
officer of the Communist Party, then the information should not 
be imparted (p. 14616; also see p. 14617, 15198, 15551). 


The appellee completely ignored question 2) of the counterstate- 
ment referring to authorization. Obviously, testimony that the 
Ambassador did not authorize disclosure is not evidence that the 
President or Secretary of State did not authorize disclosure, an ele- 


ment of the offenses for which appellant was convicted. 


Argument: The cases are legion holding that the President may 


exercise his executive power through the head of the appropriate de- 
partment or agency, and that the acts of the heads of departments with 
respect to such matters are presumed to be the acts of the President 
and performed at his direction. . . and this principle has been 
codified by Congress in 3 U.S.C. 301, which expressly authorizes 


the President to delegate functions generally (Br 18). 


sity. The appeilee completely ignores the following section which 


prohibits delegation in certain cases: 


Section 302. Scope of delegation of functions. The authority 
conferred by this chapter shall apply to any function vested 
in the President by law if such law does not affirmatively pro- 
hibit delegation of the performance of such function as herein 
provided for, or specifically designa:2 the officer or officers 
to whom it may be delegated . Baas 


Section 783(b) specifically designates the officers whom the 
President may authorize to classify. The appellee has attempted to 
get around this clear limitation in the statute by substituting for the 
disjunctive ("the President or by the head'') the conjunction "and"! 


(the President ‘and' the Secretary of State'’). Of course, this is a 


deliberate and unwarranted distortion of the statute. 


Argument: To interpret Section 783(b) as covering only national 


defense information personally classified by the President or the head 
of a Department would be to render the statute ''sterile as stones" . 
Similarly, it is impossible for the head of a department to perform in 


person all of the business of his department (Br 17-18). 


Reply: It is, of course, impossible for either the President or the 
head of a department to perform in person all] their business. How- 
ever, specific functions may be required to be performed by either 
the chief executive or by the head of a department. For example, 
Section 2(b) of E.O. 10501 states that the President has authorized 
that only the head of the 13 agencies named must perform that classi- 
fication personally, without the right to delegate such authority to 
anyone. This led'the Commission on Government Security to recom- 
mend as follows: 

It is the opinion of the Commission that this restriction of 

authority is desi-able but that, in order to provide for ad- 


ministrative continuity, it should be made clear that in the 
event of the incapacity or absence of the head of the department 


or agency, the acting head thereof shall have the authority to 
classify. (Report of the Commission on Government Security 
Senate Document No. 64, 85th Congress, lst Session, p. 179). 


The Government attempted to link up Section 783 (b) to the acts of 


classification by the Ambassador and his subordinates, through E.0O.10501 


and E.O, 10901. These executive orders do not mention 
but E.O, 10501 refers to Title 18 U.S.C. 793 and 794, 


laws: 


783 (b) at all, 


the espionage 


Sec. 4(e) Material Furnished Persons Not in the qeccuecs Branch 


of the Government. When classified material affe 


ting the national 


defense is furnished authorized persons, ino out of Federal 


service, other than those in the executive branch, 
notation, in acdition to the assigned classification m 

whenever practical be placed on the material, or 1 

on the written ratification of its assigned classific 


This materiel contains anfopras tion affecting the 


the following 
larking, shall 

s container, or 
tion: 


national defense 


prohibited by law. 


It should be noted that the classifications under this e 
and under which the Ambassador and his subordinates clai 


to classify the documents involved in the instant case, app 


nage laws, 
ission or 

d person is 
xecutive order 
med authority 


ly only to in- 


formation affecting the national defense within the meaning of the es- 


pionage laws. Section 783(b) has a different condition, 


‘affecting the 


security of the United States.'' It was, therefore, perfectly proper to 


question the Ambassador to determine whether the documents involved 


met the test set forth in 783(b) rather than Secs. 793 and 794 of 


Title 18. 
That 783(b) does not cover the offenses charged to 
and there was never any question that they did cover them 


from two studies made of this statute. 


the appellant, 


is clear 


A note in the Columbia Law Review, Vol.51, No. 5 ,» May, 1951, 


p. 625, The Internal Security Act of 1950, states as fo 


llows 


Members of Communist organizations and representatives of 
foreign governments are also subject to criminal penalties for 
receiving or attempting to receive classified Government Docu- 
ments (Sec. 4(:).). 


The Act also makes it a crime for an officer or employee of the 
United States without the specific approval of the head of the de- 
partment or the President to communicate classified information 
to such persons (Sec. 4 (b) ). 


The rigidity of these requirements makes it likely that this 
provision will often be tacitly ignored in practice. It seems im- 
aerative that the section be rewritten to permit the various de - 
partments to control the flow of classified matter by reasonable 
and practical rules. 


The requirement of specific approval means that both the 
"individual" and the particular "classified material" be 
specified. 


In the Internal Security Manual, revised January 1, 1961, Docu- 


ment No. 126, 86th Congress, 2d Session, refers to a publication of 
the Special Security Affairs Subcommittee of the Senate Foreign Relations 
Committee entitled “Adequacy of Laws of the United States with Respect 
to Offenses Against National Security" prepared by Mary Louise Ram- 
sey of the Library of Congress with Julius N. Cohn, Committee counsel. 
On page 19 of that document, the following appears: 


ll. INTERNAL SECURITY ACT. 


The third major statute dealing with espionage is the Internal 
Security Act of 1950. Section 4 of this act (50 U.S.C. 783) 
makes it unlawful for a Government officer or employee to 
communicate without authority to any person whom he knows or 
has reason to believe is an agent of a foreign government or a 
member of a Communist organization, or for such person to 
receive classified information affecting national security. The 
maximum penalty for violation of this section is imprisonment 
for 10 years or a $10,000 fine, or both, and disqualification 
for Federal office. 

Three limitations or omissions in this act merit attention: 

1) It applies only to information classified by the President, 
or by the head of an agency with his approval, as affecting 
national security. Whether it 1s sufficient that the information 
be classified by the head of an agency pursuant to directions 
given by the President or to a delegation of authority by him, 
or whether the actual classification must receive his approval, 
is not clear. 

2) While it is made uniawful for a Communist or a foreign 
agent to attempt to obtain classified information, it is not de- 
clared illegal for a Government employee to attempt to give the 
information to him. 


(continued ) 
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| 
3) This section does not cover conspiracies to obtain or to 
communicate classified information. Consequently, neither the 
higher penalty nor the extended period of limitations prescribed 
by it apply to such conspiracies. 
Argument: Appellant was not under arrest when he made his confessions 


to the State Department Security Officer and, therefore, ithe rule of the 


Mallory case is not applicable (Br 32). 


Reply: The appellee admits that "appellant was almost continuously 

in the company of Government representatives from the time of his 

first confession, to Knauf, on June 5th in Germany, until his arrest 

on June 13; he certainly was not arrested or physically] detained, 

in any legal sense, at any time prior to June 13." The use of the 

words "physically" if it means handcuffs or confinement to a cell, is, 

of course, correct. The conditions of the 'company'' were such as 

to constitute "control" and detention, constituted not '/legal" arrest 

but illegal arrest. 
At any time after the confession on June 5th the Government 


clearly had probable cause to arrest the appellant. They had been 


gathering information about him for at least two months,| certainly since 


April 6, 1961. They knew about his activities later described at the 
trial by the Embassy clerks stenographers, and marines. They had 
questioned and obtained statements from Miss Lischer and Police 
Officer Fredrick Cordes. The documents involved had been positively 
identified. The Government had very little, if any, evidence against the 
appellant on June 13, 1961, when he was " first apprehended by 
Special Agents of the Federal Bureau of Investigation" on the streets 
of the District of Columbia, that they did not have on June 5, 7, 8,9 
when he was being held and questioned by agents of the Government. 


There was at this time not "mere suspicion" against the appellant, 


there was "probable cause,'' sufficient reason to take the appellant 
before a commissioner. The Government never admitted that the delay 
in arraignment might have been due to confusion as to the statutory 


offenses committed by the appellant. 


Argument: The evidence at the trial sufficiently corroborated the es- 
sential facts of the confessions so as to establish their trustworthiness, 


and the corpus delicti was established (Br 36). 


Reply: There is no dispute as to what the Opper and Smith cases 
state: the Government must introduce substantial independent evi- 
dence which tends to establish the trustworthiness of the statements 
and all elements of an offense must be established by independent 
evidence or corroborated admissions. Even under the broad standards 
in these cases, the instant case would not be covered. 

In both the Opper and the Smith cases the corroborating evidence 
was indeed substantial. There was also strong evidence to establish 
the corpus delicti outside the confessions or admisSions. 

In the Opper case, the corroborating evidence to show Opper had 
paid money to the government employee - There was evidence 
of long distance calls between Opper and the employee. There was a 
$1,000 check to corroborate that he gave that amount to the employee. 
There were airline tickets to show the employee went to see Opper at 
the time the money was given to him. There was the evidence of the re- 
jection of the goggles of Opper by the Government, the employee's in- 


tervention, and the subsequent approval. Together all these did cor- 


roborate the statements of Opper and establish the corpus delicti. 


In the Smith case, the corroborating evidence to show tax evasion 
was equally strong.; There was evidence to show that prior to the 


period in question Smith had a $ 40/week job, a modest home, fora 


number of years filed no tax returns or paid little tax, his wife had no 
independent income, their bank account was small. All of |this in contrast 


to Smith's later affluence, his many bank accounts, brokerage accounts, 


and yarious other assets. 


In the instant case, this is not a single bit of evidence to cor- 
roborate appellant's confessions and admissions. Miss Discher never saw 
appellant with the agents and certainly had no personal knowledge that 
uppellant gave any information to these foreign agents or anyone. On 
cross examination, she stated she did not know whether the George at 
the passport office was the person appellant told her he was Seeing. 
Appellant did not accompany Miss Discher to the passportloffice. Her 
story of the compromise corroborates no element of the offenses. She 
herself did not hear anyone attempt to blackmail appellant) Her evidence 
concerning the appellant's aid in obtaining the passport foy her has no 
direct bearing on the offenses and provides no corroboration. 

Mr. Cordes' testimony concerning the obtaining of a visa for 
Miss Discher does not corroborate that the offenses were committed by 
appellant. 

The testimony of appellant's fellow employees does not corroborate 
anything except that appellant was an employee and read documents in the 
reading room, which he was required to do by Embassy regulations. 
They all parotted that they did not remember seeing appellant in the file 
room prior to January 1, 1961, but this effort to cast suspicion on 
appellant, and that is all it is, must be discounted because of the testi- 
mony that appellant frequented the file room because not only was he re- 
quired to, but because of the necessity of his work. | 

Of the elements listed by appellee on page 40 of its brief, none 


was established except that appellant was an employee of the United 


States. The appellant, of course, could not know that the documents in- 
volved had been classified by the President or the Secretary of State as 

affecting the security of the United States (item (d) ) because they had 
not. Nor did the Government establish element (e) "that disclosure of 


this information had not been authorized by the President or Secretary of 


State... .'" The only evidence on this point was that the Ambassador 


did not authorize disclosure. 


Samuel 2. Klein 

Attorney for Appellant 
1122 19th Street, N.W. 
Washington 6, D.C. 
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JOINT APPENDIX 
[ Filed July 20, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impaneled June 29, 1961, Sworn in on July 5, 1961 


THE UNITED STATES OF AMERICA ) Criminal No. 591-61 
Vv. Grand Jury No. ORIG. 
IRVIN C. SCARBECK ) Vio. 50 U.S.C. 783(b); 
18 U.S.C. 2071 


The Grand Jury charges: 


Count 1 
1. That on a day between January 1, 1961, and May 30, 1961, 


the exact date being to the Grand Jurors unknown, Irvin C. Scarbeck, 
the defendant herein, being the Second Secretary, General Services 
Officer, of the United States Embassy at Warsaw, Poland, and an employee 
of the United States, did, at Warsaw, Poland, unlawfully, knowingly and 
wilfully communicate to persons the defendant had reason to know were 
representatives of a foreign government, namely, the Peoples Republic 
of Poland, information the defendant had reason to know had been classified. 
under the authority of the President of the United States and the Secretary 
of State, as affecting the security of the United States,|to wit, Foreign 
Service Despatch No. 344, dated January 13, 1961, and entitled “An 
Examination of U. S. Policy Toward Poland During the Past Four Years," 
the disclosure of such information by the defendant not having been 
specifically authorized by the President of the United States or the 
Secretary of State. 
2. That on or about June 13, 1961, the defendant was found within 
the District of Columbia and was then and there first apprehended by 
Special Agents of the Federal Bureau of Investigation. 
In violation of 50 U.S.C. 783(b) 
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Count 2 
1. The Grand Jury realleges all of the allegations contained in 


paragraph 2 of the first count of this indictment. 

2. That ona day or days between January 1, 1961, and May 30, 
1961, the exact date or dates being to the Grand Jurors unknown, Irvin 
C. Scarbeck, the defendant herein, being the Second Secretary, General 
Services Officer, of the United States Embassy at Warsaw, Poland, and 
an employee of the United States, did, at Warsaw, Poland, unlawfully, 
knowingly and wilfully communicate to persons the defendant had reason to 
know were representatives of a foreign government, namely, the Peoples 
Republic of Poland, information the defendant had reason to know had 
been classified, under the authority of the President of the United States 
and the Secretary of State, as affecting the security of the United States, 
such information being contained in Foreign Service Despatch No. 518, 
dated March 27, 1961, and entitled "Estimate of Effectiveness of Polish 
Armed Forces," the disclosure of such information by the defendant not 
having been specifically authorized by the President of the United States 
or the Secretary cf State. 

In violation of 50 U.S.C. 783(b) 

Count 3 

1. The Grand Jury realleges all of the allegations contained in 
paragraph 2 of the first count of this indictment. 

2. That on a day or days between January 1, 1961, and May 30, 
1961, the exact date or dates being to the Grand Jurors unknown, Irvin 
C. Scarbeck, the defendant herein, being the Second Secretary, General 
Services Officer, of the United States Embassy at Warsaw, Poland, and 
an employee of the United States, did, at Warsaw, Poland, unlawfully, 
knowingly and wilfully communicate to persons the defendant had reason 
to know were representatives of a foreign government, namely, the 
Peoples Republic of Poland, information the defendant had reason to know 
had been classified, under the authority of the President of the United 
States and the Secretary of State, as affecting the security of the United 
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States, such information being contained in Foreign Service Despatch 
No. 444, dated February 24, 1961, and entitled "Joint Weeka Number 
8"the disclosure of such ir.formation by the defendant not having been 


specifically authorized by the President of the United States or the 
Secretary of State. 
In violation of 50 U.S.C. 783(b) 
Count 4 
1. The Grand Jury realleges all of the allegations contained in 
paragraph 2 of the first count of this indictment. 
2. That ona day between January 1, 1961, and May 30, 1961, the 
exact date being to the Grand Jurors unknown, Irvin C. Scarbeck, the 
defendant herein, being the Second Secretary, General Services Officer, 
of the United States Embassy at Warsaw, Poland, did, at Warsaw, Poland, 
wilfully and unlawfully remove from a public office of the United States, 
to wit, the United States Embassy at Warsaw, Poland, a certain docu- 
ment on file and deposited with such Embassy; said document being a copy 
of Foreign Service Despatch No. 344, dated January 13, 1961, and en- 
titled "An Examination of U.S. Policy Toward Poland During the Past 
Four Years." 
In violation of 18 U.S.C. 2071. 
A TRUE BILL 


/s/ Charles E. Sando 
Foreman 


/s/ David C. Acheson 


United States Attorney for the 
District of Columbia 


/s/ Paul C. Vincent 


Special Attorney 
U. S. Department of Justice 


[ Filed July 28, 1961] 
PLEA OF DEFENDANT 

On this 28tn day of July, 1961, the defendant Irvin C. Scarbeck, 
appearing in proper person and by his attorney Samuel Klein, Esquire, 
being arraigned in open Court upon the indictment, the substance of the 
charge being stated to him, pleads not guilty thereto. 

Bond is set in the amount of $50,000.00. 

Copy of indictment given to the defendant. 

The defendant is committed to the District of Columbia Jail. 

By direction of 


JOHN J. SIRICA 
Presiding Judge 
| Criminal Court #1 


HARRY M. HULL, Clerk 


By /s/ H. Kline 
Deputy Clerk 


Present: 


United States Attorney 


By Paul Vincent 
Assistant United States Attorney 


E. Markwalter 
Official Reporter 


[ Filed Sept. 29, 1961] 
ORDER 

Upon consideration of the motion of the United States for leave to 
have the defendant herein examined by John R. Cavanagh, M. D. and 
Albert E. Marland, Sr., M. D., and the opposition of the defendant on 
the grounds that such examination could not be properly conducted in the 
District of Columbia Jail where the defendant is presently incarcerated, 
and the fact that the defendant has been visited in the jail by two psych- 
iatrists and one psychologist, acting upon the request of counsel for the 
defendant, it is, by the Court, this 29th day of September, 1961, 

ORDERED that the motion of the United States for leave to have the 
defendant examined before trial by John R. Cavanagh, M. D. and Albert 


) 


E. Marland, Sr., M. D., be and the same hereby is granted on the con- 
dition that said examination be conducted in St. Elizabeth's Hospital, 
and it is further 
ORDERED that the defendant be besnaterted from the District of 
Columbia Jail to St. Elizabeth's Hospital as expeditiously as possible 
on this 29th day of September, 1961 for the purpose of said examination, 
and it is further 
ORDERED that upon completion of said examination, the United 
States Marshal is directed to return the defendant to the District of 
Columbia Jail to await trial, and it is further 
ORDERED that the trial date of October 3, 1961 in this case still 
stands. | 


/s/ Leonard P. Walsh 
District Judge 


[ Filed Oct. 2, 1961] | 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16, 666 September Term, 1961 
Irvin C. Scarbeck, 


) District Court 
Appellant, Criminal Number 591-61 
v. ) 
United States of America, 

Appellee. ) 


Before: Edgerton, Fahy and Danaher, 
Circuit Judges, in Chambers. 


ORDER 
This case came on for consideration on appellant's motion for 

summary reversal of the order of the District Court entered September 

29, 1961 and on the preliminary transcript of the record. 
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Upon consideration whereof it is ORDERED by the court that the 
motion for summary reversal is denied and that this appeal is dismissed 
as premature. 

Dated: Oct. 2, 1961 Per Curiam. 
A TRUE COPY, 


/s/ Joseph W. Stewart 
Clerk of the United States Court of Appeals 
for the District of Columbia Circuit 


[ Filed Oct. 27, 1961] 


[VERDICT] 


On this 27th day of October, 1961, came again the parties afore - 
said, in manner as aforesaid, and the same jury as aforesaid in this 
cause, returns into Court at 9:30 A.M., and retires to resume their 
deliberation. 

The jury returns into Court and the said jury upon their oath say 
that the defendant, Irvin C. Scarbeck, is guilty on Counts One, Two and 
Three and not guilty on Count Four; and thereupon each and every member 
of the jury is asked if that is his or her verdict and each and every mem- 
ber thereof say that the defendant is guilty on Counts One, Two and Three 
and not guilty on Count Four. 

The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District of Columbia Jail. 

By direction of 


Leonard P. Walsh 
Presiding Judge 
Present: Criminal Court #5 


United States Attorney HARRY M. HULL, Clerk 


By Paul C. Vincent By /s/ Daniel J. Mencoboni 
Assistant United States Attorney Deputy Clerk 


Dorothy Sweet 
Official Reporter 
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[ Filed Nov. 9, 1961] 
[Denial of Defendant's Motion to Set Aside the Verdict, etc.] 


On this 9th day of November, 1961, came the attorney of the 
United States; the defendant in proper person and by his attorney, Samuel 
C. Klein, Esquire; whereupon the motion of the defendant to set aside 
the verdict and to grant a new trial, coming on to be heard, after argu- 
ment by counsel, is by the Court denied. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 


LEONARD P. WALSH 
Presiding Judge 
Criminal Court #5 


HARRY M. HULL, Clerk 


By /s/ Daniel J. Mencoboni 
Deputy! Clerk 


Present: 
United States Attorney 


By Paul C. Vincent 
Assistant United States Attorney 


Dorothy Sweet 
Official Reporter 


[ Filed Nov. 20, 1961] 
NOTICE OF APPEAL 
Name and address of appellant -Irvin C. Scarbeck District Jail, Wash.DC 
Name and address of appellant's attorney - Samuel C. Klein 1122 19th 
St., N. W. WashD. C. 
Offense-T. 50 USC 783(b), T18 U.S.C. 2071 
Concise statement of judgment or order, giving date, and any sentence 
Imprisonment 10 years on each of three counts, to run consecutively, 
11/9/61., Filed 11/13/61. 
Name of institution where now confined, if not on bail 
D. C. Jail 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above - 
stated judgment. 


Date - 11/20/61 /s/ Irvin C. Scarbeck 
Appellant 


By /s/ Samuel Klein 
Attorney for Appellant 
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GOVERNMENT EXHIBIT NO. 2 


No. 61/6710-2 
DEPARTMENT OF STATE 
TO ALL TO WHOM THESE PRESENTS SHALL COME, GREETING: 

I CERTIFY THAT the document hereunto annexed is a page from 
the Foreign Service Manual of Part II, Section 120 through 123, Com- 
munications and Records, as taken from the files of the Department of 
State. 


IN TESTIMONY WHEREOF, I, CHESTER BOWLES, 
Acting Secretary of State, have hereunto caused the seal of 
the Department to be affixed and my name subscribed by the 
Authentication Officer of the said Department, at the city of 
Washington, in the District of Columbia, this twenty-second 
day of September, 1961. 


/s/ Chester Bowles 
Acting Secretary of State 


By /s/ Barbara Hartman 
Authentication Officer, Department 
of State 


Administration PART II - COMMUNICATIONS AND RECORDS __ 120 


120 AUTHORITY TO SIGN CORRESPONDENCE 61/6710-2 


121 Signatures on Specified Categories 


Notes are to be signed or initialed as provided in 1 FSM 

I 222. 

Despatches 

All despatches shal] be signed or initialed by the principal 
officer or by some officer designated by him. The chief of 
mission shall omit his title after his signature, but a 
charge d'affaires ad interim signs over his title. A princi- 


pal consular officer or the officer in charge of the consular 
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section of a mission also shall sign over his title. An offi- 
cer designated to sign for a chief of mission or a consular 
officer shall sign under the subscription: "For the Ambas- 
sador (Minister, Charge d'Affaires, Charged’ Affaires ad 
interim)" or "For the Consul General (Consul) ,"’ as the case 
may be, and over his own diplomatic or consular title, as 
appropriate. 
Operations Memoranda 
Operations memoranda shall be initialed by a responsible 
officer of the staff authorized by the principal officer to 
approve operations memoranda on a particular subject. 
Letters 
121.41 General Rule 
Except as provided below, letters shall be signed 
in the same manner as despatches. 
Correspondence Dictated by the Consular Section at 
Missions 
Correspondence from the consular section at a 
mission to consular offices within its jurisdiction 
shall be signed by the officer designated as super- 
visory officer under the subscription: "For the 
Ambassador (Minister, Charge d'Affaires, Charge 
d' Affaires ad interim).” All other correspondence 
emanating from the consular section shall be signed 
either by the head of the consular section or by the 


person in charge of a subsection drafting particular 


correspondence, in which instance signature shall 


be over his consular title. 


121.5 Telegrams 


121.51 


‘The signature on telegrams shall be the surname 


‘of the principal officer. The official title of the 


iprincipal officer shall be appended only when nec- 
‘essary to obtain a lower rate or preference in 
‘transmission or to avoid censorship. 

‘In exceptional circumstances, when a chief of mission 
‘is absent from the capital but remains within the 


‘country of his assignmert and consequently has 


not relinquished charge of the mission (see 1 FSM 


162.2), he may, in his discretion, authorize an 


i officer of the mission to identify telegrams sent to 
‘the Department. This would be done by use of the 


phrase "From (insert surname of officer designated 


to approve telegrams)" at the beginning of the text 


iof the message. For example, "From Jones." This 


special caption shall be used only when confusion 


‘ might otherwise arise from a misunderstanding of 


‘ whether or not the telegram reflected the personal 


views of the chief of mission. The name of the 


: chief of mission would still be used as the signature 


‘ at the end of the message even when the identifying 


: caption is used during his absence from the capital. 


121.53 | 


For addressing telegrams to other Federal agencies 
originated by their representatives at Foreign Service 
posts, see 1 FSM II 255.4. 


Correspondence by Staff or Local Employees 
Staff employees not commissioned or bearing a diplomatic title 


and local employees in Foreign Service establishments shall not 


sign correspondence in an official capacity except under specific 


instruction of the Department of State to do so. Ina special 


emergency, a clerk having custody of archives may find it necessary 
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to communicate with the authorities of the country in which he 


is serving for the protection of American interests, but when so 
| 


doing he shall disclaim any pretension to the power) to act other than 
| 


unofficially. 
Correspondence by Consular Agents 


Except for local correspondence on routine matters, which should 


be kept to a minimum, consular agents shall address their official 


corresponcence, including that relating to accounts, to their res- 


pective superior officers for inspection and any rewriting or re- 


vision that may be necessary. 
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GOVERNMENT EXHIBIT NO. 3 


No. 61/6710-4 
DEPARTMENT OF STATE 
TO ALL TO WHOM THESE PRESENTS SHALL COME, GREETING: 
I CERTIFY THAT the documents hereunto annexed consist of five 
pages from the Foreign Service Manual of Part II, Section 910 through 
913.2, Communications and Records, as taken from the files of the 


Department of State. 


IN TESTIMONY WHEREOF I, CHESTER BOWLES, 
Acting Secretary of State, have hereunto caused the seal of 
{SEAL] the Department of State to be affixed and my name sub- 
scribed by the Authentication Officer of the said Depart- 
ment, at the city of Washington, in the District of Columbia, 
this twenty-second day of September, 1961. 


/s/ Chester Bowles 
Acting Secretary of State 


By /s/ Barbara Hartman 
Authentication Officer, Department of State 


Administration PART I - COMMUNICATIONS AND RECORDS 


910 CLASSIFICATION AND CONTROL OF INFORMATION AND 
MATERIAL 


a 


911 Authorized Classifications and Administrative Control Designations 
911.1 General 


Classification of official information requiring protection in 


the interests of national defense shall be limited to one of 
the 3 authorized categories of classification, which, in 
descending order of importance, are: Top Secret, Secret, 
and Confidential. No other classification shall be used to 
identify defense information, including military information, 
as requiring protection in the interests of national defense, 


except as expressly provided by statute. The Department 
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has traditionally protected, and must continue to protect 
from unauthorized dissemination, information requiring 
protecticn for reasons other than national defense, such as 
personnel, ethical, legal, medical, and other similar cate- 
gories of information. To provide protection for such data 
the Department has adopted the administrative control 
designations Limited Official Use and Official Use Only. 
(See 1 FSM II 911.4.) 
Defense Information 
The Department was informed by the Attorney General of 
the United States on April 17, 1954, that defense classifica- 


tions may be interpreted by the Department), in proper in- 
stances, to include the safeguarding of information and 
material developed in the course of conduct of foreign rela- 
tions of the United States whenever it appears that the effect 
of the unauthorized disclosure of such information or 
material upon international relations or upon policies being 
pursued through diplomatic channels could result in serious 
damage to the Nation. The Attorney General further noted 
that it is a fact that there exists an interrelation between 
the foreign relations of the United States and the national 
defense of the United States, which fact is recognized in 
section 1 of Executive Order 10501. Accordingly, defens* 
information shall be interpreted as including information 
or material which, if disclosed to unauthorized individuals, 
may result in a break in diplomatic relations affecting the 
defense of the United States; may cause an armed attack to 
be launched against the United States or its allies; may 
reduce the ability of the United States to defend itself 


against attack; may increase the enemy's ability to wage 


war against the United States; may compromise military or 


defense plans, intelligence operations, or technological 


developments vital to national defense, may jeopardize the 
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international relations of the United States; or may endan- 

ger the effectiveness of a program or policy of vital im- 

portance to the national defense or otherwise be prejudicial 

to defense interests. Illustrative examples of such informa- 

tion which may require classification include: 

a. Information and material relating to cryptographic 
devices and systems; 

. Information pertaining to vital defense or diplomatic 
programs or operations; 

. Intelligence or information relating to intelligence opera- 
tions which will assist the United States to be better 
prepared to defend itself against attack or to conduct 
foreign relations; 

. Information pertaining to national stockpiles, require- 
ments for strategic materials, critical products, tech- 
nological development, or testing activities vital to 
national defense. 

. Investigative reports which contain information relating 
to subversive activities affecting the internal security of 
the United States; 

Political and economic reports containing information, 
the unauthorized disclosure of which may jeopardize the 
international relations of the United States or may other- 
wise affect the national defense; or 

. Information received in confidence from officials of a 
foreign government whenever it appears that the breach 
of such confidence might have serious consequences 


affecting the national defense. 


Classification of Defense Information 
911.31 Top Secret 
i Except as may be expressly provided by statute, the 


' use of the classification Top Secret shall be authorized, 


by an appropriate official, only for defense information 
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or material which requires the highest degree of 
protection. The Top Secret classification shall be 
applied only to that information or material the de- 
fense or diplomatic aspect of which is paramount 
and the unauthorized disclosure of which could result 
in exceptionally grave damage to the Nation, such as 
leading to a definite break in diplomatic relations 
affecting the defense of the United States, an armed 
attack against the United States or its allies, a war, 


or the compromise of military defense plans, intelli- 


gence operations, or scientific or technological 
| 


developments vital to the national defense. 
| 


Secret 
Except as may be expressly provided by statute, the 
use of the classification Secret shall| be authorized, 
by an appropriate official, only for defense informa- 
tion or material the unauthorized disclosure of which 
could result in serious damage to the Nation, such as 
jeopardizing the international relations of the United 
States or its allies, endangering the effectiveness of 
a program or policy of vital importance to the na- 
tional defense, or compromising important military 
or defense plans, scientific or technological deve lop- 
ments important to national defense, or information 
revealing important diplomatic or intelligence oper- 
ations. 
Confidential 
Except as may be expressly provided by statute, the 
use of the classification Confidential shall be author- 
ized, by an appropriate official, only for defense in- 
formation or material the unauthorized disclosure of 
which could be prejudicial to the conduct of United 
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States foreign relations and the defense interests of 
the Nation. 
Unclassified 
Documents not requiring a defense classification or 
an administrative contro] designation shall be 
marked or stamped Unclassified. (Correspondence 
with individuals and organizations outside the U. S. 
Government shall not bear the "Unclassified" mark- 
ing. However, copies retained at the post shall be 
marked "Unclassified.") Such mark ing is used to 
convey to a recipient of such documents that the 

' documents have been examined specifically with a 
view to imposing or retaining a defense classifica- 
tion and have been determined not to require such 
classification. This may be either on original 

' preparation or after a proper removal of classifica- 
tion. Telegrams which bear neither a defense classi- 
fication nor an administrative control designation 


shall in all cases be marked Unclassified. 


911.4 Administrative Control Designations 
911.41 Limited Official Use 


Matters clearly not entitled to protection under sec- 


tion 1 of Executive Order 10501 as reasonably inter- 
preted, but which are of a type that the Department 
has traditionally protected and must continue to pro- 
tect, shall, except as stipulated in 1 FSM II 911.42 
below, carry the administrative control designation 
Limited Official Use. These matters include certain 
types of personnel records; information received 
through certain privileged relationships; papers for 
use by United States officials in international meet- 
ings, setting forth the position, tactics, or procedure 


to be taken in such meetings, when disclosure to 
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unauthorized persons, even if the subject matter is 
not of a classified character, would impair the 
effectiveness of the delegation's mission; and matters 
which, if released, would offend foreign governments 
and peoples. 
Official Use Only 


Where sound operational principles warrant more 


expeditious transmission, wider distribution, includ- 
ing limited distribution to local employees (except 
encrypted telegrams as defined in 1 FSM II 930), and 
less secure storage, the administrative control 


designation Official Use Only shall be used in pref- 


erence to Limited Official Use. | 
911.5 Restricted Data 


"Restricted Data" is a term used in connection with Atomic 


Energy matters and is assigned by the Atomic Energy Com- 
mission. Section llr of the Atomic Energy Act of 1954 de- 
fines Restricted Data as follows: 
"The term 'Restricted Data' means all data ¢oncerning: 
(1) Design, manufacture, or utilization of atomic weapons; 
(2) The production of special nuclear material; or 
(3) The use of special nuclear material in the production 

of energy, but shall not include data declassified or 

removed from the Restricted Data Category." 
Restricted Data shall be classified Top Secret, Secret or 
Confidential. Before any person may be permitted to have 
access to Restricted Data, he must have a ''Q' clearance 
from, or the special permission of, the Atomic Energy Com- 
mission. Nothing in these regulations shall be construed as 
superseding any requirements of the Atomic Energy Act of 
1954. Restricted Data shall be handled, protected, classi- 
fied, downgraded, and declassified in conformity with the 
provisions of the Atomic Energy Act of 1954 and the 
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regulations of the Atomic Energy Commission. 
Limitations 
No other security classifications, administrative control 
designations, or related markings shall be used on docu- 
ments originating in the Foreign Service without specific 


approval of the Department. 


912 Principles of Classification and Control 


912.1 


Assigning Classification or Control Designation 

The originator of a document shall be responsible for the 
original assignment of its classification or control designa- 
tion. Provisions for automatic downgrading or decontrolling 
should be considered at this time. (See 1 FSM 0 961.6.) 
Documents or materials shall be classified, controlled, or 


marked according to their own content and not necessarily 


according to their relationship to other documents, except 


in the case of telegrams. (See 1 FSM II 932.5 and 932.6 
regarding documents which refer to encrypted telegrams.) 
Fach document or item of material shall be assigned the 
lowest classification or control designation consistent with 
the proper protection of the information contained therein. 
Over-classification or over-control must be avoided, since 
both cause unnecessary delay and expense in handling and 
transmitting documents, overburden storage facilities, and 
depreciate classified or administratively controlled informa- 
tion in the minds of personnel. Repeated over--classification 
or over-control by an employee may be considered a security 
violation. 

Physically Connected Documents 

The classification or administrative control designation 
assigned to a file or group of physically connected documents 
shall be at least as high as that of the most highly classified 
or controlled document therein. Documents separated from 
the file shall be handled in accordance with their individual 
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classification or control designation. A cover |sheet (Form 
DS-1078) shall be placed on the front of each file or group 

of physically connected documents, and it shall be marked to 
indicate the highest classification or control designation con- 


tained therein. As an alternative, the front and back of 


| 
the folder may be stamped or marked "This File contains -- 


information.” 
Transmitting Communication 
A transmitting communication used to forward classified or 
controlled documents shall bear a classification or control 
designation at least as high as the most highly classified or 
controlled documents transmitted thereby. Ifthe content of 
the transmitting communication, when separated from the 
documents, warrants a lower classification or control designa- 
tion than that of the most highly classified or controlled 
document transmitted, or if it requires no classification 
or control designation, one of the following statements shall 
be stamped or typewritten on the original and/all copies in 
the lower right-hand corner of the 1st page: | 
"This document is Unclassified when separated 
from classified or controlled attachments." 
or | 
"When separated from attachments, handle this 


document as 


nsert proper classification or control designation.) 
When a transmitting communication, or a copy thereof, is 
so marked and it is to be stored separately from the document 
to which it refers, the custodian may, without further auth- 
orization, downgrade, declassify, or decontrol the trans- 


mitting communication as indicated. 
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912.4 References to Classified or Controlled Information 
Documents which contain references to, or abstracts from, 
classified or administratively controlled information, but 
which do not of themselves reveal classified or administra- 
tively controlled information, shall not ve classified or 
controlled except in the case of references to encrypted 
telegrams. (See 1 FSM II 932.5 and 932.6.) 

Split Transmission 

When an otherwise unclassified report contains a relatively 
small portion which is classified or controlled, the latter 
may be prepared in a separate transmittal if such procedure 
will not destroy the context of the report. 

Foreign Government Classified Information 

Information furnished by a foreign government or by an 
international organization with restrictions on its dissem- 
ination shall be assigned a classification or administrative 
control designation which will assure at least the degree of 


protection required by the government or international 


organization which furnished it. Information received from 


international organizations marked "Restricted" or "Limited 
Distribution" is not intended to be released to the general 
public and should, therefore, be transmitted, stored, and 
handled in the manner prescribed for Official Use Only 
material. 

912.7 Multiple Classifications or Control Designations 
A document shall bear a classification or administrative 
control designation at least as high as that of its most highly 
classified or controlled component. Pages, paragraphs, 
sections, or components may bear different classifications 
or control designations, but the document shall bear only 
one over-all classification or control designation. When a 


document or file contains both classified and administratively 
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controlled information, the highest classification of any 
component part shall be assigned to the entire document or 
file. When separate portions of a document are marked with 
different classifications or control designations, each portion 
bearing a single classificaticn or control designation (including 
"unclassified") shall be set off with the phrases: 


"Begin "End u 
(Insert classification (Insert classification 
or designation) or designation) 


Special Considerations Relating to the Security Classification 


of Economic Reports and Despatches 
(See also 3 FSM II 056.) 


Foreign Service economic reports have many uses. Fre- 
quently a report is used for policy or intelligence purposes 
and at the same time serves as a source of information for 
public dissemination. It is essential for the latter purpose 
that unclassified information be clearly identified as such 


when embodied in a classified or administratively controlled 


| 
report. Economic reports or despatches containing both 


unclassified information and classified or administratively 

controlled information shall be prepared in one of the following 

ways: 

a. Preferably, the unclassified information shall be set forth 
in the body of the report and the classified or administra- 
tively controlled information shall be segregated in an 
appendix. The appendix shall be assigned a classification 
or control designation as high as warranted by any part of 
its content. A classification or control designation as high 
as the classification or control designation of the appendix 
shall be assigned to the report transmitting the appendix, 
but there shall be placed in the lower right-hand corner of 
the first page of the report the statement "Unclassified 


when separated from classified (or administratively 
controlled) appendix."" (See 1 FSM II 912.3.) 


b. If it is impractical to segregate classified or administra- 
tively controlled material in an appendix, appropriate 
classifications or control designations shall be assigned 
each section, paragraph, or sentence of the report, and 


the over-all classification or control designation of the 


report shall be ai least as high as that of any component 


part. (See 1 FSM II 912.7.) 
913 Authority To Certify Classifications or Control Designations 
913.1 General 
The final signature or approval of a document bearing a 
classification or administrative control designation constitutes 
a certification by the signing or approving officer that the 
classification or control designation assigned is appropriate. 
The officer who signs or approves such a document is called 
the "certifying officer" with respect to the classification 
or control designation of the document. Thus, authorization 
to sign a document automatically confers authority to certify 
its classification or control designation unless a prohibition 
is specifically included in the authorization to sign. 
Designation of Certifying Officers 
Any officer at a post authorized to sign correspondence in 
accordance with 1 FSM II 121 is authorized to certify the 
classification or administrative control designation of any 
document which he signs, except that the Top Secret class- 
ification shall be certified only by the principal officer or his 
designee, The authority to certify classifications or con- 
trol designations should not be confused with the responsi- 
bility for!initial assignment of a classification or control de- 
signation. Any employee who originates a classified or 
administratively controlled document has the responsibility 
for assigning the appropriate classification or administrative 
control designation at the time the document is prepared. 


The classification or control designation so assigned may 
be changed or eliminated by the certifying officer or by 
intermediate reviewing officers. 


23 
GOVERNMENT EXHIBIT NO. 11 


STATEMENT OF IRVIN C. SCARBECK | 
The following statement has been prepared by Mr. Irvin GC; 

Scarbeck, an adult male citizen of the United States who is employed as 
a Foreign Service Oificer, Class 4, with the United States| Foreign Serv- 
ice. He has served from December 26, 1958 until June 3) 1961 at the 
American Embassy in Warsaw. This statement is taken on June 5, 1961 
at the American Consulate General, Frankfurt, Germany: December 22, 
1960- 


After having put the Ambassador on the train for Vienna at 11:20 
I went to the apartment of Miss Urszula Maria Discher (Miss Discher 


is a young Polish national with whom I have been. intimate since approxi- 


mately September 1959). This apartment was located on|the second 
floor of a very large apartment building located on Kozykowa Street in 
Warsaw, Poland. At 1:05 am, I was in bed with Miss Discher having 
completed a sexual act and I heard a commotion at an exterior door of 
the 3-room apartment suite in which Miss Discher and I occupied one 
of the internal rooms. Almost simultaneously with the scuffle, the door 
to the smaller interior room was broken open and three men entered the 
room. One man pulled the blanket from Miss Discher ahd me, (both of 
us were lying in bed nude) and immediately a third man snapped what 

I judge to be 5 or 6 pictures with a flash camera. After this sequence 
of pictures one man attempted to grab my leg and Miss Discher's leg 

in an attempt to swing us back and further expose us to the camera for 
the probable purpose of taking additional pictures. I resisted this. and 
no additional pictures were taken. The three men who ehtered the 
room were dressed as follows: one man in black overcoat and grey 
fedora; one man in short leather jacket; third man dressed as in the 
uniform of the Polish militia and there was a fourth man remaining out- 


side the room in the small corridor. 
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The man in the black overcoat, after making several snide and 
smutty remarks about prostitution and black market, ordered us to get 
up and dress. I refused to move until everyone had left the room. Our 
argument lasted at least five minutes before finally all did leave the 
room and closed the door almost completely. Miss Discher and I 
then got up; I held the door closed, at one time against very vigorous 
attempts to open it again, until she was fully dressed. The raiders 
had taken all of my clothing except shorts; I put these on in the mean- 
time. The door was again pushed open and the militia men said a few 
words about having received a telephone call to the effect that in this 
apartment, and especially in this very room, a great many acts of 
prostitution were taking place and that the person involved had also 
carried on numerous black market activities. He claimed that at militia 
headquarters there were several statements from witnesses to support 
both contentions. A few minutes later the militia man and two others 
took Miss Discher out of the apartment and only the man in the black 
overcoat remained. Just before going out the apartment door, in answer 
to Miss Discher’s question, I told her to "'tell them everything" (this, 
because although I thought this was a UB raid, it was still possible that 
someone actually had reported something of this nature). I kept insisting 


that I be given my trousers but was constantly refused access to them 


About twenty minutes after the departure of the group with Miss Di: wher, 
two men came to the apartment and the man in the black overcoat left. 
Considerable discussion took place during which the two men informed 
me that Miss Discher must be sent to prison for prostitution and black 
market activities and that there was no possible way to save her. They 
also told me that since I was involved in this affair, that the militia 
would have to make a report to the Embassy and that, unfortunately, my 
career would be finished and I would suffer untold embarrassment and 
difficulties not only in Poland but very likely for the remainder of my 
life because of this incident. After making a picture as black as 
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possible as to what the militia would have to do officially, these 
"gentlemen" told me that they had one great interest and| that was to 
help me out of this difficulty. They said that if I could be of assistance 
to them in providing them with various information about the Embassy 
and with certain documents, that they would do what they could to quash 
any reporting by the militia to the Embassy and also that they would see 
to it that Miss Discher was released from custody and that its state- 
ments concerning these charges would be destroyed, aa, further, that 
they might even be able to see to it that her name and files dealing withthe 
charges of prostitution and black market could be officially removed 
from police records. 
I told them that I had heard of their organization, their activities, 
and the fact that they were liars from the word go, that they would try 
to extract all possible information from me, and in the end report me 
anyhow, and that all this discussion was sheer nonsense, I explained 
my position at the Embassy, that I had nothing to do with any of the 
angles or aspects of operation that they would be interested in knowing, 
that having carried on my work at the Embassy with practically no 
knowledge of classified matters, that even before I could report any- 
thing to them that the Embassy itself would realize something was going 
on if I departed from any usual routine. I also assured them that 
whatever they might hope or expect that I would, not, under any circum- 
stances, give them any information which would in any way endanger 
the security of the United States. 


Since the discussion had taken several hours, they suggested we 


meet after New Year's to discuss this further and in a meantime they 


would do what they could to quash all charges and straighten out police 
routine, and so forth. Although they did not wish to, I insisted that 
Miss Discher be returned to the apartment before I left/the apartment. 
After a phone call from one of them, Miss Discher was back within five 


minutes from the police station to which she had been taken. 
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It was agreed that we would meet on January 5th, an appointment 


which I kept at that time, and appointments subsequent to that varied 


between once a week to once in two weeks. Naturally I did not volunteer 
information and kept fencing with them as to what I could or could not 
pring. I explained that under the Embassy system all documents above 
Official Use Only were kept in the main file room, and that these 
documents were handed out only against the signature of the person who 
was to process the document. I explained that I practically never had a 
document classified higher than Official Use Only and that I worked from 
the Foreign Service Manual governing general services operations. I 
tried often and frequently and desperately to convince them that there 
was no possible way in which I could provide them with any of the type 
of information that they wanted. Whenever their insistence became 
stronger I suggested they telephone the Embassy because this would 
throw me out just as quickly by much more effectively than if 1 were to 
try to secure any of the documents or other of the materials that they 
would like to have. During the course of these meetings, I tried to bring 
them things to photograph of a type which any local in the Embassy would 
have accesstosuch as, for example, the Foreign Service Manual. I 
brought the manual to them piece~meal, pointing out that it would not be 
possible to take a whole manual out as it would be missed. The usul 
procedure was, at the beginning of the meeting, one of them would take 
whatever papers I had brought and leave the building, returning five 
minutes later. Our visits usually lasted about one hour since I always 
had something to do or some place to go--as far as they were concerned. 
During the course of this time, I supplied them with approximately 5 or 
6 Official Use Only documents, to the best of my knowledge no more than 
one Limited Official Use document and, to the best of my recollection, 


one Secret document dealing with opinions of the Ambassador regarding 
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our relations with Poland--the content of which was highly favorable 


to the improvement of Polish-American relations. This 


as nearly as I can recall, I passed to these men about fiv 


after our first meeting. 
I had made a point in our initial meeting of reques 
in the securing of a passport to leave Poland for Miss D 


time, their comment was "'we will see.'’ Whenever they 


document, 


| 
e or six weeks 


ting assistance 
ischer. At that 


requested 


impossibles from me, I reminded them of their commitment on the 


passport for Miss Discher and I pointed out that from th 
I had told them that even if Ihadaccessto the documents 


e very beginning 
jof the type they 


kept requesting, that I would not even try to secure them. One week 


before Miss Discher departed Poland, I explained to the 
regarding her immediate future in Germany because of 


They had constantly offered money to me from the very 


fs 


my worries 
ck of funds. 


first meeting 


which I had consistently refused stating that they would never make a 


commercial relationship out of this situation. I accepted the 16 hundred 


marks with the statement that I would repay it and, to th 


eir smiles, I 


| 
again made the statement that from me this was only a loan and that I 


would repay it, and I wish to re~-state this point that if it 


again, I will repay it. 


ever is possible 


The foregoing statement is made of my own free will in front of 


Kenneth W. Knauf, who has identified himself as a Secur 


ity Officer «{ the 


Department of State, and Miss Wynifred A. Vohlers, who is a clerical 


stenographer employed in the United States Foreign Service. I certify 


that no coercion, force, pressures, duress, press or thr 


eats were made 


against me. During the conversation on this date, Mr. Knauf has 


explained to me my rights under the Constitution. I made this state- 


ment with the sole purpose of assisting Mr. Knauf in conducting this 


investigation and protecting all innocent parties. 


/s/ Irvin C. Scarbeck 


Witnessed: 
/s/ Kenneth W. Knauf 


/s/ Wynifred A. Voh 


lers 


June 5, 1961 
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GOVERNMENT EXHIBIT NO, 12 Washington, D.C. 

STATEMENT OF IRVIN C. SCARBECK June 7, 1961 

I, Irvin C. Scarbeck, furnish the following voluntary statement to 
Patrick M. Rice and Joseph E. Michalski, who have identified themselves 
to me as special agents of the Federal Bureau of Investigation. I have 
been advised that I do not have to make this statement and that any 
statement I do make may be used against me in a court of law. I have 
been advised that I am entitled to be represented by counsel. No threats 
or promises have been made to me to obtain this statement. 

As a result of an incident that occurred on the night of December 
22, 1960, which placed me in a compromising position with URSZULA 
MARIA DISCHER, I was blackmailed by two men who identified them-~ 
selves as members of ''Ministry of Interior’ concerned with the security 
of Poland charged especially with that area dealing with the Americans. 
I met with these two men, known to me only as Zbigniew and George, 
on an average of at least once a week between January 1, 1961, and 
April 11, 1961, in an apartment in suburban Warsaw, Poland. I also 
met with these two men on May 12, 23, and 30, 1961. These two men 
never stated that they were "UB agents" to me but on several occasions 
I called them "UB agents" and they did not deny that they were "UB 
agents”. To my knowledge Polish security agents are referred to in 
Poland as "UB agents". 

Under threat of exposure of my indiscretion to the Americaii 


Embassy and under the threat of prison for Miss Discher I gave these 


two men the following documents and/or information: 


1. At various meetings I gave them sections I through V of the 
Foreign Service Manual. These sections were entirely un- 
classified and were generally of an administrative nature. 

. I gave them numerous shipping documents such as bills of 
lading and'so forth. These documents were entirely unclassified 
and contained information undoubtedly already known or 


available to the Polish government. 


29 


3. Lalso gave them documents classified "Official Yse Only", 
dealing with: arrival of Americans in Warsaw; and items being 
shipped to Warsaw by the United States Information Agency. 
Because all American visitors to Poland must have a Polish 
visa the information regarding the visitors was already 
available to the Polish government. I also felt that the in- 
formation regarding U.S. Information Agency shipments to 
Poland was already known to the Poles. 

I was desirous of getting Miss Discher out of Poland because I 
wanted to get her away from the Polish security police. These two men 
frequently criticized the quality of the material I had been giving them. 
They also knew my deep attachment to Miss Discher. They implied 
continually that their cooperation was dependent upon the! quality of the 
material that I would supply from the American Embassy. They claimed 
that, with the exception of the security regulations which/are in the 
Foreign Service Manual, everything else I had brought them, as described 
in categories 1, 2, 3, above, was just so much "junk". 

I. searching for something to appease them: |which would be 

of sufficiently high classification to appeal to them, I mentioned that a 

document was in preparation at the American Embassy on the subject 

of the relations between America and Poland over the past severai: cars. 

In my mind was the idea that I could read such a document and, as I had 

always tried to do, pass on to them information of a type they would 

find interesting but would not hurt the security of the United States. 


I mentioned this about a week after the preparation of such a document , 


was mentioned by the Ambassador at a staff meeting. This document 
when completed by the Ambassador, was classified "Secret" and 
circulated among all the officers of the embassy. About! three or four 
weeks after this document was first circulated I obtained a carbon copy 


of same which, as I recall, was on thin white paper and fook it to a 
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meeting with these two men. The man named George took it, as he did 
all of the other material I had furnished them, and disappeared for about 
15 minutes. He returned with the document saying it had been photo- 
graphed. I noted that the document I gave him bore the classification 
of "Secret" at the top and bottom of each of the pages. I don't know the 
exact length of the document, but it consisted of several pages. 

Mr. Rice and Mr. Michalski have shown me a Foreign Service 


Despatch number 344, dated January 13, 1961, prepared at American 


Embassy in Warsaw which is six pages long and marked "Secret" at the 


top and bottom of each page. The above is a photostatic copy of the 
above despatch and is captioned "An Examination of U.S. Policy toward 
Poland during the Past Four Years". It bears the name Jacob D. Beam, 
Ambassador at the end. I have dated and initialled each of the pages. 
As near as I can tell the information in this despatch is the same as the 
information in the document I gave the Poles, as described above. I 
particularly recall that I had seen the last paragraph of this despatch 
and more particularly recall the statement that "we feel that the U.S. 

is frequently being charged slightly more than the traffic should bear." 

I desire to explain that between the time I first mentioned to the 
Poles that this document was being prepared and the time I gave them 
the document I had attempted to satisfy them by giving them small bits 
of information that I had obtained while reading it in connection with 
my Official duties. This did not satisfy them and they insisted that I 
obtain the document. In view of the increasing pressure they were 
exerting upon me I did furnish them with the document. 

They continued to exert this pressure on me and I finally resorted 
to reviewing the “reading-file" in order to get some kind of information 
for them without injurying the United States. I did review the "reading- 
file’ at the Embassy file room and can recall furnishing them with the 
following information. (I furnished them this information between some- 
time early in February, 1961 and April 11, 1961): 
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| 

1. A document dealing with a translation of a Polish newspaper 
article (either in 'Trybuna Ludu” or "Zycie Warszawa") con- 
cerning Mr. Gomulka's trip to Moscow and his wrath at hearing 
the Polish Communist Party being described as the Polish 
Communist Catholic Party. The document also contained 
comment by an Embassy officer (possibly Mr. Frank Jones) 
following his visit to the Pax organization which was the chief 
sufferer of Mr. Gomulka’s ire. Mr. Gomulkajhad ordered the 
discontinuance of tax immunity for the Pax organization which 
meant that now Pax would have to pay 60 to 80)million zlotys 
in taxes a year. I believe this document was classified "Official 
Use Only". 

. A combined report of 3 military attaches, namely Colonel 

McCutchen, Lt. Commander Huddleston. Lt. Colonel Day, on 
the present military situation in Poland and more specifically 


gave figures and estimates of the resources of their counter - 


part services within Poland. Certain of the information was 
| 


from newspaper articles; other information from personal 
observation on field trips in Poland; and certain facts based 
upon conversations with Poles in the various military services. 
One specific point I can recall had to do with the discovery of 
a small training airfield in an area close to Zakopane in 
Southern Poland. When I gave this information to Zbigniew he 
corrected me as to the location of the airfield|and also as to 
the date on which the report was allegedly written. He told 

me that since he was there he knew the report could 

not have been written on that date and, of course, knew 
exactly where the airfield was located. I don't recall the 
classification of this paper which was signed also by Mr. 
Magestretti, Deputy Chief of Mission. 
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3. A three page translation of a Polish newspaper article dated in 
1959. This was a rural newspaper and Mr. Donnelly's comment 
was that while it was over a year old and referred to a previous 
election, essentially the same conditions existed in the 1961 
Polish elections. Mr. Donnelly was Agricultural Attache and 
had stated he was re-submitting the article with the above 
comment. I believe this had a classification of "Official Use 
Only". 

. A document with translation of a newspaper article (possibly 
in "Zycie Warszawa) describing the departure for the Congo of 
a group of 12 Polish doctors, equipped with medical supplies. 
The Embassy officer's comments (name not recalled) described 
medical and hospital conditions in Poland as being of an acute 
nature and Poland could ill afford to spare these professional 
people. He concluded that Poland's motive was of a political 
rather than of a humanitarian nature. I believe this document 
was classified "Official Use Only". 

. A document dealing with a conversation between one of the 
Embassy officers and a representative of the Yugoslav mission 
in Warsaw, during which the Yugoslav passed on his comments 
about conditions in Poland. I can not recall the substance, 
classification, nor the names of the persons involved. 

I can also recall passing other information dealing with the 
elections and the comments and the Embassy comments on such infor- 
mation, but regret that I cannot recall the details. Much of this infor- 
mation was unclassified to the best of my recollection. 

From the very beginning of my contacts with these two men, I was 
under constant pressure to bring to them Embassy seals of all types, 


especially for diplomatic pouches, cryptographic material; codes; 


security instructions for the Marine guards; information concerning 
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the type of security locks used in the Embassy; the type of radio trans- 
mitters; and other equipment in use such as electronics equipment to 
detect hidden microphones as well as procedures to be followed in case 


the necessity arose to destroy documents quickly, evacuate the Embassy 


and other information relating to the security of the Embassy. They 
even asked me if I would bring a complete or even broken parts of the 
diplomatic seal. I told them at all times that this type of material was 
not available to me and I never furnished any of the above items to them. 
At no time did I furnish them a copy of a telegram (a telegram would aid 
them in "cracking" an Embassy code). 

The first time I met these men on January 5, 1961, I was offered 
25,000 zlotys (Embassy equivalent of about $500.) to "take care of 
expenses". Subsequently offers of money were made on|two or three 
occasions and they let it be known that the offer stood all times. I 
flatly refused to take any money on the above occasions. 

At a meeting with these men on April 6, 1961, I referred to their 
frequent offers of money and asked to borrow some from them. The 
reason for this request was that I needed money to pay for medical 
treatment for Miss Discher, who had departed for Germany on April 5, 
1961. On April 11, 1961, they gave me 1600 German marks (approx- 
imately $400.) which, despite their contentions to the contrary, I insisted 
would be a loan which would be repaid. I signed a receipt for this 
money. 

At the meeting on May 30, 1961, when I told them that I was in 
difficulty with the American Embassy, they returned this receipt and 
told me I did not have to repay this money. I burned the receipt in their 
presence and told them that even though the receipt was destroyed I 
still considered it to be a loan which I would repay at a later date. I 
wish to make it clear that they had this receipt with them and intended 
to return it to me in any event. My difficulty with the Embassy, as 


related to them, did not cause them to return this receipt to me. 
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I wish to emphasize that during my meetings with these men, I 
lied to them, gave evasive answers to questions, garbled facts and gave 
them incorrect information wherever possible. Often they caught me 
in such acts because they had information from other sources or from 
personal observation or, obviously, from certain of our Polish employees. 

Ihave read the above statement consisting of this and four other 
pages and have initialled the corrections and each of the pages. Itis 
true and correct to'the best of my knowledge, recollection and beliei. 

/s/ Irvin C. Scarbeck 
June 7, 1961 
Witness: 
/s/ Patrick M. Rice, Special Agent, FBI, Washington, D.C. 6~7-61 
/s/ Joseph E. Michalski, Special Agent, FBI, Washington, D.C. 6-7-61 


GOVERNMENT EXHIBIT NO. 13 Washington, D.C. 


eee 


STATEMENT OF IRVIN C. SCARBECK June 8, 1961 

I, Irvin C. Scarbeck, furnish the following voluntary statement to 
Patrick M. Rice and Joseph E. Michalski, who have identified themselves 
to me as special agents of the Federal Bureau of Investigation. I have 
been advised that Ido not have to make this statement and that any 
statement I do make may be used against me in a court of law. I have 
been advised that Iam entitled to be represented by counsel. No threats 
or promises have been made to me to obtain this statement. 

Mr. Rice and Mr. Michalski have shown me a photostat copy of 
Foreign Service Despatch Number 523, dated March 30, 1961, and 
marked at the top and bottom "Limited Official Use”. This despatch 
is from the American Embassy in Warsaw and has as its subject 


"Remarks Concerning Difficulties Confronting Boleslaw Piasecki" 
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and consists of two pages. It bears the signature William F. Donnelly, 
Attache at the end and was designated for the Ambassador. I have dated 


| 
and initialled both pages. | 


I recognized this document as being one of the documents from the 
reading-file at the American Embassy in Warsaw from which I gleaned 
certain information which I passed along orally to the two men whom I 
believed to be Polish security agents. This is the document to which 
I had referred in my signed statement of June 7, 1961, doncerning steps 
taken by Mr. Gomulka to release Pax organization from tax immunity. 

Lalso now recall having reported on a document from the reading- 
file having to do with a paper prepared by Cardinal Wyszynski, the 
publication of which was to be held up until just before or after the 
Polish elections on April 16, 1961, by order of either Mr. Gomulka or 
the Polish government. Ido not remember the classification of this 
document but feel it must have been at least ''For Official Use Only". 

Lalso recall having reported on a document written by an officer 
of the American Embassy in Warsaw concerning differences of opinion 
between Premier Cyrankiewicz and Foreign Minister Rapacki regarding 
the method of approach toward establishing of relations| between Poland 
and West Germany. The document indicates that Cyrankiewicz is 
willing to have foreign trade relations with West Germany as a beg!..ning 
step in re-establishing relations, whereas Rapacki is in favor of 
establishing full diplomatic relations between the two countries before 
foreign trade is considered. I cannot recall the name of the Embassy 
officer who prepared this document or the exact way in| which this 
information was secured by him. I do not remember the classification 
of this document but feel it must have been at least "Official Use Only”. 

Mr. Rice and Mr. Michalski have shown me a copy of Foreign 
Service Despatch number 548, dated April 7, 1961, consisting of two 
pages which are classified "Confidential" on the top and bottom of both 
pages. This despatch was prepared at the American Embassy in Warsaw 
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and has as its subject the "Views of Yugoslav Counselor on Polish - 
GFR Relations”. It bears the signature of William A. Buell, Jr.. First 
Secretary of Embassy at the end and also indicates that Buell had pre- 
pared it. Iam certain that this document is identical with the document 
mentioned in the previous paragraph concerning the differences of 
opinion concerning diplomatic relations with West Germany between 
Premier Cyrankiewicz and Foreign Minister Rapacki. I have dated and 
initialled both pages of this copy. 

Mr. Rice and! Mr. Michalski have shown me a copy of Foreign 
Service Despatch number 434, dated February 17, 1961, and marked 
"Confidential" on the top and bottom of each page. This despatch, 
consisting of two pages, was prepared at the American Embassy in 
Warsaw and has as its subject "Departure of Soviet Ambassador 
Abrasimov". It was signed by Ambassador Beam. I recall merely 
stating to the Polish security agents that our reading-file had a com- 


mentary on the departure of the Soviet Ambassador which described him 


as an honest communist and as a "pretty regular fellow". I have dated 
and initialled both pages of this copy. 

All information contained in this statement and in the statement 
dated June 7, 1961, pertaining to the reading-file was obtained by me by 
hurriedly scanning material in this file. Very often, I did not state chat 
comments I made were based on the reading-file. In other words, as an 
example when "spontaneous" raids on the Belgian Embassy were a 
common conversation topic throughout Poland, I used the infor mation 
from the reading-file to belittle and reproach the Polish security agents 
for such activity on the part of the Polish government. Because of the 
hurried way in which I gathered material from the reading~file I quite 
necessarily reported only on excerpts or bits of the total information 
contained in any one document. Except as noted in these statements 
Iam unable to recall the specific information furnished the Polish 
security agents. 
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I have read the above statement consisting of this and one other 
page and have initialled the corrections and both pages. It is true 
and correct to the best of my knowledge, recollection and belief. ’ 


/s/ Irvin C. Scarbeck 
June 8, 1961 


Witness: 
/s/ Patrick M. Rice, Special Agent, FBI, Washington, D.C. 6-8-61 
/s/ Joseph E. Michalski, Special Agent, FBI, Washington, D.C. 6-8-61 
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GOVERNMENT EXHIBIT NO. 14 


Washington, D. C. 
June 9, 1961 


I, Irvin C. Scarbeck, furnish the following voluntary statement to 
Patrick M. Rice and Joseph E. Michalski, who have identified themselves 
to me as special agents of the Federal Bureau of Investigation. I have 
been advised that I do not have to make this statement and that any state- 
ment I do make May be used against me in a court of law. I have been 
advised that I am entitled to be represented by counse]. No threats or 
promises have been made to me to obtain this statement. 

Mr. Rice and Mr. Michalski have shown a copy of an American 
Embassy, Warsaw Foreign Service Despatch number 518, prepared 
jointly by Colonel McCutchen, Lt. Commander Huddleston, and Lt. 
Colonel Day, signed by William L. Magistretti, Counselor of Embassy. 
This despatch is dated March 27, 1961, and is marked "Secret" at the 
bottom and top of each of three pages. It is captioned "Estimate of 
Effectiveness of Polish Armed Forces". 

I recognized this document as being one of the documents from the 
reading-file at the American Embassy in Warsaw from which I gleaned 
certain information that I passed along orally to the two men whom I be- 
lieved to be Polish security agents. This is the document which I had 
referred to in my signed statement of June 7, 1961, and is set forth as 
point two on page three of that statement. I recalled having read des,,atch 
number 518, described above, and having passed certain information con- 
tained in the following paragraphs: (1), (2), (4), (6), and (8). I recall 
particularly the last sentence in paragraph one in which I attempted to 
appeal to this alleged friendship between Americans and Poles in an effort 
to try to convince them they should cease pounding me for information. 
With reference to point two on page three of my signed statement of June 
7, 1961, it is apparent that I have confused certain information contained 
in despatch number 518 with that of other despatches. 


At this point it is clear to me that not only in this case but undoubtedly 


also in other cases I may have been similarly confused as to whether the 
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information I had furnished in my signed statements originated in one or 
several despatches. In reporting to these two agents I did not cite specific 
doci.ments but merely made a running commentary of the information 
gleaned from the reading-file. | 
Mr. Rice and Mr. Michalski have shown me a copy of an American 
Embassy, Warsaw Foreign Service Despatch, dated February 24, 1961, 
numbered 444, and marked "Confidential" at the top and bottom of each 
of six pages. It is captioned "Joint Weeka Number 8" and signed by 
William L. Magistretti, Counselor of Embassy. Under point 11 of this 
despatch, which is classified "Confidential", mention is made of a re- 
cently observed small grass airfield near Zakopane. This is the airfield 
referred to under point number two on page three in my signed state - 
ment dated June 7, 1961. I obtained the information about |the airfield 
from this despatch numbered 444. 
Also in despatch 444, under point two, I passed information con- 
cerning the Embassy comment about sending by Poland of 16 doctors to 
the Congo area. The Embassy's comment was to the effect that Poland's 


act. in view of its own medical specialists’ shortages amounted to a 


politically inspired gesture. This is basically what I told the two men. 
| 


The Embassy's comment was classified "Official Use Only!’. This is 
the information I had referred to in my signed statement of June 7, 1°51, 
listed as point four on page 3. 
The above is another example of the confusion that exists in my 
trying to recall the source specifically of the information ]| had passed 
to the Polish security agents. 
Mr. Rice and Mr. Michalski have shown me a copy of an American 
Embassy, Warsaw, Foreign Service Despatch numbered 525, dated 
March 31, 1961, marked "Confidential" at the top and bottom of each of 
seven pages, signed by William L. Magistretti, Counselor| of Embassy. 
The despatch is captioned "Joint Weeka Number 13". 


I recognized this document as one from which I obtained certain 
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information which I passed on to, or used as basis for heated discussion 
with, the two Polish security agents. Specifically, point 2 of this des- 
patch was used by me for much discussion of the relaticns between 
Poland and the United States. Point two is marked "Unclassified" inthis 
despatch and I did not refer to the "Official Use Only" comment at the 
end of point 2. Point 3, again "Unclassified also formed part of these 
discussions; again I made no reference to the "Official Use Only"’ com- 
ment at the end of point 3. 

I also commented in a general way, aS nearly as I can recall, upon 
most of the information contained under point 7 in despatch 525, as well 
as that in point 8 of this despatch. Information contained in point 8 gave 
me good material to criticize the Polish government in general and voting 
methods in particular. I did not comment on the "Official Use Only" 
commentary in point 7 and 8. Information was unclassified in both point 
7 and 8. 

Mr. Rice and Mr. Michalski have also shown me a copy of an 
American Embassy, Warsaw, Foreign Service Despatch numbered 547, 
dated April 7, 1961, marked "Confidential" at the top and bottom of each 
of six pages. This document is captioned “Joint Weeka Number 14" and 
is signed by William L. Magistretti, Counselor of Embassy. 

I recall having passed on information from part A, title Highlichts, 
classified "Official Use Only”, consisting of two paragraphs, which re- 
ferred to interesting events of the week in Poland. I also commented 
on point two of the despatch 547, both paragraphs, which gave me a 
chance to reproach the Polish government for discourteous treatment to 
Congressman John Zablocki. The second of these two paragraphs is 
classified "Official Use Only". 

I also recall commenting in a general way upon the information 
contained under point 5 of despatch 547, including the final paragraph 


which is classified "Official Use Only", to these men. 


I also commented on the information under point 8 of despatch 547 
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which refers to anti-aircraft defenses of Warsaw. Point 8 is classified 
"Confidential"; not in excuse but in explanation, I believe I intentionally 
reported this information incorrectly to these men. I also remember 
commenting on point 9 of this despatch which is classified "Confidential", 
but again not so much in the sense of reporting but to ask them what the 
specifications were of the new Polish "Iskra" jet. I did not furnish any 
information in the Embassy possession about the "Iskra" jet. 

Mr. Rice and Mr. Michalski have shown me a copy of an American 
Embassy, Foreign Service Despatch numbered 520, dated March 29, 
1961, and marked "Official Use Only" at the top and bottom of each of 
3 pages. It is captioned "The Confounding of Stanislaw Glupiec " and 
signed by Francis T. Underhill, First Secretary of Embassy. 

I recall having discussed the information in this despatch 520 
much more from the standpoint of the chidingly, derisive humor connected 
with the stupidity, on occasion, of the Polish security police. I did not 


give these two men the satisfaction of knowing that the arrested travel 


agent, as mentioned in this despatch, considered his arrest to be unim- 


portant. 
I would like to state that my attitude is one of complete and absolute - 

cooperation. I wish to hide nothing. I realize that not only my life 

and future as well as the lives and futures of my children and other in- 

dividuals dependent upon me for support, education and care is directly 

dependent upon my attitude in this whole, unfortunate affair. I wish it 

to be known that although placed in a position which I would not wish for 

any other person to be in that at no time did it even enter my mind to 

provide information or material which could have an actual and lasting 

effect on the security of the United States. I do not delude' myself as 

to the significance of what I have done and can only request that con- 

sideration be given to the fact that while the information passed to these 

Polish security agents under threat of exposure and disgrace upon me 


and my family and prison for someone I care for very deeply and for two 
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other Polish citizens who had trusted me, was of a type classified under 
U. S. government terminology, there is some truth for considering this 
information as more affecting the internal affairs of Poland rather than 
the actual security of the United States. I further wish to state that I 
did not pass on information which could bring harm to individuals either 
American or Polish. I answered only those questions pertaining to 
Americans or Poles where I could be certain that this information was 
either already in the hands of the Polish government or could easily be 
secured by applying pressure to our Polish employees, an aspect of 
security police pressure which was omnipresent at the American Embassy 
in Warsaw. An example of such personal questions would be the holding 
up of a passport photograph of, as in one case, Mr. Daniel Clair (or 
Claire), regional security officer of the U. S. mission in Geneva, 
Switzerland and being asked if I recognized him. It would have been 
foolish to say no. 

I further wish to state that in full cognizance of what I have done 
I am ready to accept any and all punishment without demur. I am willing 
to undergo any type of examination, medical, hypnotic, psychiatric, or 
lie-detector, if these will be instrumental in assisting me to further 
assist the U. S. government to provide any additional information which 
is locked in my brain because of involuntary withholding caused by niental 
block, inhibition, or shame. While it may sound, admittedly, heroic. 
trite, or melodramatic, I would like to state my complete and utter 
willingness either before or after such punishment as may be meted 
out to me, as at least part of expiation for what I have done, to accept 
or to assume or to carry out any mission, project or task the U.S. 


government might like to assign to me, of whatever nature or under what- 


ever conditions might apply. Should there be any doubt in any one's mind, 


I would like to state that prison in the United States would be more ac- 
ceptable to me than a happy life in any other country. 
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I have read the above statement consisting of this and three other 


pages and have initialled the corrections on each page. It is true and 
correct to the best of my knowledge, recollection and belief ; 
/s/ Irvin C. Scarbeck 
June 9, 1961 
Witness: 
/s/ Patrick M. Rice, FBI Special Agent, June 9, 1961 Washington D. C. 
/s/ Joseph E. Michalski, FBI Special Agent, June 9, 1961 Washington 
D.C. 


GOVERNMENT EXHIBIT NO. 18 


LAWYER INTIMATES SCARBECK TAPE CUT 
United Press International 


Counsel for Irvin C. Scarbeck listened to a tape recording 


of the former diplomat's alleged confession yesterday and said 
| 


afterward the tape may have been shortened. 
| 
Defense Attorney Samuel C. Klein said Scarbeck would 


resume the witness stand at 9:45 a. m. today and make some 
cutting remarks about the taping of his interrogation|by State 
Department security officer Kenneth W. Knauf. 

Knauf testified earlier that Scarbeck admitted he divulged 
U. S. secrets to Polish Communist agents to protect his 22- 
year-old Polish mistress from harm. 

Scarbeck's trial moved from the courtroom into the 
guarded chambers of Federal Judge Leonard P. Walsh so the 
prosecution and the defense, plus Scarbeck, could hear the tape. 

The long listening session began at 8 p. m. Wednesday and 
broke up nearly six hours later before resuming yesterday 


morning. 
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Walsh has excused the jury until he rules on a defense 
motion to bar confessions made by Scarbeck on grounds that 
they were not voluntary. 

The jurors have been locked up in the dormitory in the 
court house since Wednesday afternoon so they would not be 
influenced by newspaper, radio or TV accounts of Scarbeck's 


testimony. 


GOVERNMENT EXHIBIT NO. 19 


161.4 Investigative Requirements 
161.4-1 *** 


161.4-3 The Office of Security shall conduct such investigations as 


may be required by the investigative responsibilities of the Secretary 
of State pursuant to law, Executive order, agreement with the U. S. 
Civil Service Commission, or as otherwise determined by him. 

* * * * * 
163.2 The initial review and evaluation of (1) all investigative reports 
received from the U.|S. Civil Service Commission or the Federal 
Bureau of Investigation, (2) all investigative reports prepared by its 
own investigative staff as referred to in 3 FAM 161. 4-3 of these regu- 
lations, and (3) any FBI reports of investigation conducted or processed 
under Executive Order 9835 of March 21, 1947, as amended, which 
are designated for review or readjudication by the Administrator, 
Bureau of Security and Consular Affairs, under the provisions of section 
4 of Executive Order 10450, as amended, shall be made by the Office of 
Security of the Department of State. In performing this function, the 
Office of Security may: 

a. Conduct or request further investigation if such is 

required; or 
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b. If deemed necessary or advisable, to obtain amplification 
or clarification of certain matters, further develop the case by 


written interrogatory or oral interview. 


* * *” 


GOVERNMENT EXHIBIT NO. 20 
Office of Security 
Develops, coordinates, and administers the security policies and 
programs of the Department and the Foreign Service; conducts 
investigations and performs other security services for the pro- 
tection of the Department and its installations and activities 
abroad; maintains official liaison for the Department with the 
Federal Bureau of Investigation and other domestic! security and 
law enforcement agencies. 
776.1 Office of the Director 


| 
a. Is responsible for the management of the Office of Security 


and for the direction of its work and personnel. 
Represents the Department at certain intergovernmental 
and interdepartmental meetings and conferences concerned 
with over-all policies and individual cases involving the 
internal security of the United States. 


* * * * | * 


176.3 Division of Investigations | 

a. Directs, coordinates and controls investigations undertaken 
both in the United States and overseas for the Department 
and for other Government agencies by agreement or upon 
request. 
Develops criteria and procedures with respect to extent 


and manner of coverage of investigations of: Department 
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and Foreign Service applicants and incumbents, including 
aliens; passport and visa frauds; munitions shipment viola- 
tions; and other matters as provided by law, executive 
order and regulations. 

Supervises the operations of the various field offices of 

the Office of Security located in the United States. 

Services requests for, and furnishes security information 
on individuals to, various components of the Department 
and to other departments and agencies. 

Division of Evaluations 

Evaluates the results of personnel security investigations; 
develops criteria and procedures for determining the se- 
curity reliability of individuals for employment in the 
Department's domestic and foreign operations and for 
access to classified or administratively controlled infor - 
mation; interprets and implements provisions of law, 
executive orders, and regulations relating to personnel 
security. 

Collects, evaluates and disseminates within the Department 
and to other agencies, as appropriate, information furnished 
to the Office of Security, by intelligence agencies of the 
Federal Government regarding individuals and organizations, 
foreign and domestic, who may be engaged in activities 
affecting international relations or in violation of internal 
security laws of the United States. 

Evaluates security information obtained on individuals 
seeking foreign educational exchange benefits under Acts 

of Congress, and on other individuals and organizations 

in which the Department may have an official interest. 
Performs certain interpretative functions and furnishes 


information, with respect to the administration of the 


BEST COP 


Foreign Agents Beatie Act and related| laws, to other 
areas of the Department and to the public. | 
Establishes and maintains records of evaluation actions 
taken, and prepares reports on the status of the Depart- 


ment's security program. 
* *” * * 


DEFENDANT'S EXHIBIT NO. 2 
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MOTEL GUEST HOMES 


@ Modern Accomenedations 


Comfort—for the individua] motorist as well as the 
family. Cheerful air-conditioned rooms; a large num- 
her with private bath and shower. Hot and cold running 
water In rooms. 


@ Centrally Located 


near many government buildings. Lincoln Memorial. 
Washington Monument, New Jefferson Memorial, the 
White House (only + blocks away) and many other 
points of national interest: are within easy walking 
distance, 


on 
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@ Family Rates 


Special rates are gisen to family groups using Guest 
Home 


® Parking Available 


Day and night parking on large parking lot across the 
street. Garage accommodations available nearby if de- 
sired, 


@ Free TV Lobby 


Free television in lobbies. 


@ Eating Places 


Convenient to Restaurants, serving appetizing food at 
reasonable prices. 


@ Sightseeing Tours 
Start from Guest Home daily at 9 AM and 1:00 PM. 


2030 F STREET, N. W. 
WASHINGTON 
oo : WASHINGTON 
Turn east from 21st Street, N. W. onto F Street, N. W. (one j 
way street going east). Letterman's, 2030 F Street on right District 7-2663 STerling 3-5784 ' 
hand side. | : , 
a AIR-CONDITIONING AVAILABLE 


[ Filed Feb. 27, 1962] 


MOTION FOR NEW TRIAL 
Defendant, by his attorney, respectfully moves this Court to grant 

a new trial on the basis of new-found evidence, and in support thereof 
states as follows: | 
1. Ata hearing held before a board of the foreign service hearing 
panel on February 12 and 13, 1962, the State Department introduced into 
evidence a memorandum dated the first week in April, 1961, in the per- 


sonnel file of Irvin C. Scarbeck reading substantially as follows: 


Scarbeck gave documents and information to! Poles 
according to information just received. He is also be- 
| 

lieved to have an agent as a mistress whom he will be 

meeting shortly. We are looking into it further. 
This was the first indication to the defense that criminal activities 
were formally charged to the defendant some two months prior to his 
being questioned and taken to Washington | 

2. A substantial question that was raised in the trial was whether 

the so-called "interview" of the defendant by Kenneth Knauf, Department 
of State Security Officer, on June 5, 1961, which resulted in the obtaining 
of a confession from the defendant, was merely a fact-finding "conver - 
sation" between an employer and an employee or was actually a police -type 
interrogation of a suspected criminal for the purpose of extracting a 
confession from him. Mr. Knauf firmly resisted all efforts to make him 
admit that the purpose of his interrogation was to obtain evidence to be 


used against the defendant. He insisted that his interrogation was dir- 


ected solely to determine security matters. A colloquy between the 


Trial Judge and the attorney for the defendant on this issue indicates 


that the Court supported that view. 


3. The failure of the government to disclose that the document 
mentioned above had been sent to Washington weakened the defendant's 
ability to present his defense in a more effective manner and undoubtedly 

| 


influenced the jury in its decision on the voluntariness of the confession. 
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It is noteworthy that at the trial the United States attorney recognized 
the obligation of the government for full disclosure in volunteering the 
information that a secret tape recording had been made of the first 
interrogation and in effect adznitting that the responses to questions of 
security officer James Farber on this subject were misleading. It is 
submitted that there was a similar obligation on the part of the govern- 
ment to disclose the existence of the memorandum indicating the 
criminal investigation. 

For the foregoing reasons and for other reasons to be presented 
at a hearing on this motion, the defendant respectfully moves that a new 
trial be granted. 


/s/ Samuel C. Klein 
Attorney for Defendant 
1122 19th Street, N. W. 
Washington 6, D. C. 


[ Certificate of Service] 


[ Filed Feb. 27, 1962] 


MEMORANDUM IN OPPOSITION TO 
DEFENDANT'S MOTION FOR NEW TRIAL 


Defendant moves for a new trial on the basis of alleged "'new- 
found evidence." 

The "new-found evidence" to which he refers is a message dated 
April 7, 1961 from the American Embassy at Warsaw to the Secretary 
of State, which was introduced in the hearing being conducted by the 
Board of the Foreign Service Hearing Panel on February 12 and 13, 1962 
to determine whether the defendant should be separated from the foreign 
service of the United States. The message reads as follows: 

"Information received yesterday alleging Scarbeck has furnished 
information and documents to Polish Secret Police. Scarbeck also 
alleged to be keeping a Polish mistress who is a Polish agent. 

Scarbeck may be meeting his alleged mistress on his present leave 


to Germany.’ Investigation continues at Warsaw." 


31 


It simply reflects, of course, that in April 1961 the State 
Department was looking into an allegation that the defendant may have 
given information and documents to the Poles and that he was keeping 
as his mistress an agent of the Polish Government. Defendant argues 
from this that the message establishes that he was "formally charged" 
with criminal activities two months prior to his being questioned by 
State Department Security Officer Kenneth Knauf at Frankfort, Germany 
on June 5, 1961. 

The message, of course, reflects no such thing. It indicates only 
that the State Department was in the possession of information which, if 
true, would affect defendant's fitness to serve as a foreign service officer 
of the United States. It in no wise contradicts the testimony of Mr. Knauf 
that during his interview of Scarbeck at Frankfort he was seeking inform - 
ation bearing upon his fitness to serve as a United States foreign service 
officer. 

Moreover, the existence and contents of this memorandum and other 
related documents had been made known to the defendant through the 
testimony of Kenneth Knauf on October 6, 1961 (Tr. 347-349). During 


cross-examination, Mr. Knauf stated that he received information from 


Mr. Dikeos, the Administrative Assistant in Warsaw, and from the 


Department of State in Washington regarding "allegations that Mr. 
Scarbeck was indeed working for the U-B and passing on information of 
our Embassy in Warsaw." (Tr. 347-348). Mr. Knauf further stated. 
"the information came from Mr. Dikeos through the Department of State 
and a letter, and an office memorandum, addressed to me, which arrived 
sometime after the information that I had received from the Department 
of State.” (Tr. 348). He also indicated that he received this information 
and his instructions in the form of a telegram dated approximately April 10, 
1961 and that Mr. Dikeos' memorandum had been dated sometime earlier. 
On pages 348 and 349 of the transcript, Mr. Knauf stated:| "Mr. Dikeos' 
memorandum stated that he was in possession of information which in- 


dicated that Mr. Scarbeck was keeping company with a Polish National, 
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and as a result of this relationship between himself and a Polish National 
he was betraying the secrets of the American Embassy to the Polish 

U. B., and that he had rented a room and an apartment in Warsaw for 
Miss Discher." It seems clear that the message of April 7, 1961, 
introduced in the State Department hearing, contained the same inform- 
ation which Mr. Knauf testified he had received from Mr. Dikeos and 
the State Department. (Tr. 347-348). 

It is further ‘noted that in answer to certain questions put to him 
by defense counsel, Mr. Knauf stated that there may have been 30 to 40 
communications received between April 5 and June 5, 1961 regarding the 
Scarbeck investigations. At this point defense counsel requested the 
Court to instruct Knauf to bring these documents into court. (Tr. 357). 
On further reflection, however, Mr. Klein decided against making this 
request and specifically withdrew it. (Tr. 359). 

From the above testimony, it is apparent that the details of the 
message in question as well as similar memoranda and documents con- 
taining much the same information were made known to the defendant; 
and that the complete Department of State file was available to the 
defendant with regard to the Scarbeck investigation but the defendant 
chose not to have the file brought into court. 

For purposes of a new trial, newly discovered evidence must be 
evidence which would not have been discovered by exercise of due dili- 
gence for use at trial and must not be cumulative; the evidence must be 
material to the issues involved and it must be such, and of such nature, 


that, on a new trial, the newly discovered evidence would probably pro- 


duce an acquittal. Thompson v. United States, 188 F. 2d 652 (C.A.D.C. 
1951); United States v. Smith, 179 F. Supp. 684 (D.C.D.C. 1960). 
It is evident, therefore, that by no stretch can the message be 


considered newly found or newly discovered evidence which would warrant 


a grant of a new trial. 
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For the foregoing reasons, it is respectfully submitted that def- 
endant's motion for a new trial should be denied. 


/s/ Paul C. Vincent 
Attorney, Department of Justice 


[ Certificate of Service] | 


[ Filed March 6, 1962] 
REPLY TO OPPOSITION 
1. The Government contends that the interrogation) by Mr. Knauf 
on June 5, 1961, was not part of a criminal investigation 
"During his interview of Scarbeck at Frankfurt he was seeking 
information bearing upon his fitness to serve aS a United States 
foreign service officer." | 
Mr. Lyons, Mr. Knauf's superior, however, had no illusions whatsoever 
that the interrogation of the defendant was not merely that of an employer 
questioning his employee about ugly rumors which the employee would 
have to answer. In his testimony (trans. 1694) Mr. Lyons stated as 
follows: 
"I indicated to Mr. Scarbeck that I wished to discuss with him 
the matters which he had discussed the previous day with Mr. Knauf 


in Frankfurt; told him that he was not required to lie a discu* sion 


of them with me; that he was not required to say anything; that 
anything he did say might be used against him in court, and that 
he had the right to counsel." 

However, there can be no explanation, other than the fact that this was 

a criminal investigation, why Mr. Knauf inserted the following two 

sentences in the statement alleged to have been obtained from the defendant: 

"I certify that no coercion, force, pressures, press (sic) or 

threats were made against me. During the conversation on this date, 


Mr. Knauf has explained to me my rights under the Constitution.” 
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2. It is quite true that it was laboriously extracted from Mr. Knauf 
that he had some information regarding allegations against the defendant. 
Mr. Knauf's testimony on this issue was evasive, deceptive, misleading, 
and calculated to deceive. At no time did he concede that he was engaged 
in a criminal investigation of the defendant. That the Court was led to 
that conclusion is apparent from the colloquy between the Court and 
defense counsel as follows: (T. 1234) 

"Mr. Klein: While the statement obtained from Mr. Scarbeck 
in Frankfurt recites that the defendant was advised of his 
Constitutional rights, I believe is the terminology -- I believe the 
language used in the last paragraph of the statement is "During the 
conversation on this date Mr. Knauf has explained to me my rights 
under the Constitution,"’ -- there is a substantial question whether 
in fact that was done. 

Of course, your Honor, we have the unusual situation that we have 
a witness to’ what was said at that proceeding in the form of the 
tape. I suggest that what was revealed by the tape is at some 
variance with the testimony offered by Mr. Knauf, the Security 
Officer, particularly on this issue. 

There was some reference apparently to incrimination, the 
right not to answer, but I suggest, your Honor, based upon inform- 
ation that has become available to us and which is included in the 
tapes, that actually the only reference made to incrimination and 
the right not to answer occurred in a remark made by Mr. Knauf 
to the defendant at probably after about an hour of the preliminary 
discussion that took place in Frankfurt, and that warning was sub- 
stantially as follows:' You are within your rights not to answer 


questions. Remember, this is a matter involving integrity. I 


don't want to get rough with you. This which we may talk about may 


be incriminating. Remember integrity. You are not obliged to 
answer. Under no condition will you lie to me. Don't lie. Don't 


answer if you don't want to. You can answer or not.’ 
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And that was the only warning given to this defendant that 
actually this was a criminal interrogation and that -- 


The Court: Wait just a moment. When you Say a criminal 


interrogation -- 

Mr. Klein: That is right, your Honor. 

The Court: Now, Mr. Klein, wouldn't it be fair to say that 
in the discussion between Mr. Knauf and Mr. Scarbeck, and in 
the testimony that they gave, that it was a security subject, and 

a security subject only? In other words, wasn't it reiterated by 

Mr. Knauf that ''My sole concern is security"? 

Mr. Klein: I think that is substantially correct, |Your Honor. 
The Court: Well, then, certainly it would not be criminal." 

3. Actually, the Government's investigation was initiated after 
information had been received indicating that the defendant had passed 
documents to the Poles. When Mr. Knauf referred to a high Polish 
official defecting and telling the Americans everything (T. 1092) he 
was not fabricating this story solely to coerce the defendant. Actually, 
a Col. Antoni Alster, second in command of the Polish Security Police 
had defected sometime in March, and had been under que'stioning since 
that time in Europe and in Washington prior to the interrogation of the 
defendant by Mr. Knauf on June 5th. (See Exhibit "A attached hereto). 

4. It is noteworthy that the FBI in interrogating the defendant for 
three days was extremely punctilious in warning the defendant againsi 
self-incrimination. This certainly belies any contention |that this was 
a fact-finding security investigation. 


/s/ Samuel C. Klein 
Attorney for Defendant 
1122 19th Street, N. [W. 
Washington 6, D. C.! 


[ Certificate of Service] 
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EXHIBIT "A" 
[Attached to Defendant's "Reply to Opposition") 


POLISH SECURITY MINISTER REPORTED AS DEFECTOR 


LONDON, May 29 (AP). -- 

Col. Antoni Alster, Poland's Vice Minister of the Interior, 
was reported today to have fled to the West. 

The Daily Mail said Polish emigre sources in London iden- 
tified him as the high-ranking Polish official whose defection 
had been rumored here last week. 

Col. Alster, 54, was said to be under questioning now in 
Washington as "the most important Communist to change 
allegiance since the war." 

The British Foreign Office declined to comment on the 
reports. (The Central Intelligence Agency said in Washington 
it had no comment.) 

The Mail said the Jewish-born Alster fled 10 weeks ago via 
Berlin, turning up in London before going to the United States, 
and added: 

"Reports say he fled because he was in fear of his life. 
With him he brought a Polish woman, leaving behind in Warsaw 
his wife and two children." 

The Mail said Col. Alster and Gen. Mieczyslaw Moczar, 
another Vice Minister, were in charge of Poland's entire security 
apparatus. | It added that the defection reportedly caused Soviet 
Premier Nikita S. Khrushchev to order Jews purged from high 


positions in the Polish government, a purge now going on. 


The Evening Star 
May 29, 1961, A-3 


[ Filed March 8, 1962] 
MEMORANDUM 


This matter comes before the Court on a motion, filed by counsel 


for Defendant, for a new trial based upon newly discovered evidence, 


which Defendant contends, shows that the investigation conducted by 
Kenneth Knauf, a Security Officer of the Department of State, was an 
investigation of criminal charges and not a security investigation. The 
alleged newly discovered evidence consists of a message | sent by the 
American Embassy at Warsaw to the Department of State on April 7, 
1961. Defendant's counsel states he was first apprised of the existence 
of this message on February 12, 1962. | 
This Court, having recently tried the case, is familiar with the 
evidence presented at trial by both the defendant and the Government. 
The Court is convinced from a review of the record that the al- 
legation offered by the Defendant as grounds for the motion does not 
constitute newly discovered evidence, and further, that the transcript 


of the trial clearly indicates that the Defendant knew at the time of trial 


an investigation had begun in April, 1961, and that, in fact, many 
communications had been sent to the Department of State during that 
period. Counsel for Defendant requested these documents during the 
trial, and the Court, over the objection of Government counsel, granted 
the request. However, a short time later, Defendant's counsel withdrew 
his request and the documents were not produced. | 
This Court is of the opinion that the transcript of the trial pro- 
ceedings, which is presently before the Court of Appeals, clearly indicates 
all these matters were presented at the time of trial. The Court, there- 
fore, denies Defendant's motion for a new trial. | 
Counsel for the Government will present an Order in conformity 
with this memorandum. 
March 8, 1962 /s/ Leonard P. Walsh 
Counsel: Judge 


Paul C. Vincent, Esq., Department of Justice 
For the Government 

Samuel C. Klein, Esq. 1122 19th Street, N. W. 
For Defendant 


[ Filed March 14, 1962] 
ORDER 


This cause came on to be heard on motion of the Defendant for 
a new trial based upon newly discovered evidence which evidence 
Defendant alleges consists of a message sent by the American Embassy 
at Warsaw, Poland to the Department of State on April 7, 1961. This 
Court, having heard the oral arguments of the respective counsel; and 
having recently tried the case and reviewed the record; is of the opinion 
that the transcript of the trial proceedings clearly indicates all the 
matters offered by the Defendant as grounds for the motion were pre- 
sented at the time of trial; accordingly it is 

ORDERED that the motion of the Defendant be and it hereby is 
denied. 


/s/ Leonard P. Walsh 
Leonard P. Walsh 
District Judge 


March 13, 1962 


